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� � � � � 7RGR� HVWR� VH� ORJUDUi� FRPSUREDU� PHGLDQWH� HQWUHYLVWDV� TXH� VH� UHDOL]DUiQ� D

H[SHUWRV� GHO� GHUHFKR� GHQWUR� GHO� iPELWR� VRFLHWDULR� \� ODERUDO�� TXH� D\XGDUiQ� D

HYLGHQFLDU� VL� H[LVWLHUD� R� QR� YXOQHUDFLyQ� GH� GHUHFKRV� D� ORV� WUDEDMDGRUHV� GHELGR

PRGLILFDFLyQ� GH� OD� UHVSRQVDELOLGDG� VROLGDULD� GHQWUR� GH� OD� UHIRUPD� SURPXOJDGD� HQ

PDU]R�GH������
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,QWURGXFFLyQ

/D� LPSRUWDQFLD� GH� HVWH� WUDEDMR� UDGLFD� HQ� TXH� HQ� PDU]R� GH� ����� HQWUy� HQ

YLJHQFLD�OD�GHQRPLQDGD�³OH\�UHIRUPDWRULD�D�OD�OH\�GH�FRPSDxtDV�SDUD�OD�RSWLPL]DFLyQ

H� LPSXOVR� HPSUHVDULDO� \� SDUD� HO� IRPHQWR� GHO� JRELHUQR� FRUSRUDWLYR´� TXH� FRPR� VX

QRPEUH� OR� LQGLFD� UHIRUPD� OD� OH\� GH� FRPSDxtDV�� HVWD� UHIRUPD� WLHQH� DOJXQRV� SXQWRV

SROpPLFRV� HQWUH� HOORV� HO� DJUHJDGR� DO� DUW�� ���� TXH� PRGLILFD� OD� UHVSRQVDELOLGDG

VROLGDULD� GH� ORV� DGPLQLVWUDGRUHV� DQWH� REOLJDFLRQHV� ODERUDOHV� \� TXH� SRGUtD� LPSOLFDU

XQD�YXOQHUDFLyQ�D�ORV�GHUHFKRV�ODERUDOHV�GH�ORV�WUDEDMDGRUHV�HQ�(FXDGRU�

(V� LPSRUWDQWH�HVWXGLDU� HVWD� UHIRUPD�� GHELGR�D�TXH� VH�SUHVHQWD�XQD�SRVLEOH

FRQWUDSRVLFLyQ� GH� QRUPDV� HQWUH� HO� FyGLJR� GH� WUDEDMR� \� OR� HVWDEOHFLGR� HQ� OD

FRQVWLWXFLyQ��GHQWUR�GHO�FyGLJR�GH� WUDEDMR�VH�HVWDEOHFH� OD� UHVSRQVDELOLGDG�VROLGDULD

TXH�WLHQHQ�ORV�DGPLQLVWUDGRUHV�HQ�FXDQWR�D�ODV�REOLJDFLRQHV�FRQ�ORV�WUDEDMDGRUHV��\

D� VX� YH]�� OD� FRQVWLWXFLyQ� HQWUH� GH� ORV� SULQFLSLRV� TXH� ULJHQ� DO� GHUHFKR� GH� WUDEDMR

HVWDEOHFH�TXH�ORV�GHUHFKRV�GH�ORV�WUDEDMDGRUHV�VRQ�LUUHQXQFLDEOHV�H�LQWDQJLEOHV�

<��SRU�RWUR�ODGR��HO�DJUHJDGR�GH�OD�UHIRUPD�GH�OD�OH\�GH�FRPSDxtDV�VHxDOD�TXH

HVWD�UHVSRQVDELOLGDG�VROLGDULD�QR�VH�GDUi�³ORV�DGPLQLVWUDGRUHV�GH�ODV�FRPSDxtDV�QR

VHUiQ�UHVSRQVDEOHV�SRU�ODV�REOLJDFLRQHV�ODERUDOHV�R�GH�FXDOTXLHU�RWUD�QDWXUDOH]D�HQ

ODV�TXH�LQFXUUD�OD�FRPSDxtD�´��/H\�GH�FRPSDxtDV��������FRQWUDSRQLpQGRVH�D�OR�TXH

HVWDEOHFH�HO�DUW�����GHO�FyGLJR�GH�WUDEDMR�

'HQWUR�GHO�WUDEDMR��VH�HVWDEOHFHUi�HQ�TXp�FRQVLVWH�OD�UHVSRQVDELOLGDG�VROLGDULD

GH�ORV�DGPLQLVWUDGRUHV�\�HO�SDSHO�TXH�HVWRV�³MXHJDQ´�GHQWUR�GH�ODV�FRPSDxtDV�HQ�HO

FRQWH[WR� GH� ODV� REOLJDFLRQHV� ODERUDOHV�� DVt� FRPR� WDPELpQ� GHWHUPLQDU� TXH� VH



HQWLHQGH� SRU� HO� SULQFLSLR� GH� LUUHQXQFLDELOLGDG�� LQWDQJLELOLGDG� GH� ORV� GHUHFKRV

ODERUDOHV��\�DVt�SRGHU�FRQFOXLU�HQ�TXH�LQVWDQFLD�VH�GD�OD�YXOQHUDFLyQ�GH�ORV�GHUHFKRV

ODERUDOHV�H�LPSOHPHQWDU�DOWHUQDWLYDV�SDUD�HYLWDU�HVWDV�YXOQHUDFLRQHV�

3ODQWHDPLHQWR�GHO�3UREOHPD

/D� UHIRUPD� D� OD� OH\� GH� FRPSDxtDV� SURPXOJDGD� HQ� PDU]R� GHO� ����� WUDMR

FRQVLJR� PRGLILFDFLRQHV� TXH� DOJXQRV� H[SHUWRV� HQ� HO� WHPD� FRQVLGHUDQ� SROpPLFDV�

PLHQWUDV�TXH�RWURV�HVWDEOHFHQ�TXH�HV�SDUWH�GHO�SURFHVR�SDUD�HVWDQGDUL]DUVH�SDUD�LU

DFRUGH�FRQ�OD�YDQJXDUGLD�GH�ORV�UHJtPHQHV�VRFLHWDULRV�DFWXDOHV��OD�PRGLILFDFLyQ�PiV

SROpPLFD�VH�GD�HQ�HO�FDPELR�GH� UHVSRQVDELOLGDG�GH� ORV�DGPLQLVWUDGRUHV�HQ�FXDQWR

ODV�REOLJDFLRQHV�ODERUDOHV�

/D�PRGLILFDFLyQ�GH�OD�UHVSRQVDELOLGDG�GH�ORV�DGPLQLVWUDGRUHV�VH�HQFXHQWUD�HQ

HO�DUW�����GH�OD�OH\�UHIRUPDWRULD�TXH�HVWDEOHFH�³ORV�DGPLQLVWUDGRUHV�GH�ODV�FRPSDxtDV

QR�VHUiQ�UHVSRQVDEOHV�SRU�ODV�REOLJDFLRQHV�ODERUDOHV�R�GH�FXDOTXLHU�RWUD�QDWXUDOH]D

HQ� ODV� TXH� LQFXUUD� OD� FRPSDxtD�´� �5HJLVWUR� RILFLDO� ����� ������� HVWD� PRGLILFDFLyQ

FRQIOLFW~D�FRQ�OR�HVWDEOHFLGR�HQ�HO�FyGLJR�GH�WUDEDMR�HQ�FXDQWR�D�OD�UHVSRQVDELOLGDG

GH�ORV�DGPLQLVWUDGRUHV�$O�ILQDO�GHO�DUW�����HVWDEOHFH�OR�VLJXLHQWH��³(O�HPSOHDGRU�\�VXV

UHSUHVHQWDQWHV� VHUiQ� VROLGDULDPHQWH� UHVSRQVDEOHV� HQ� VXV� UHODFLRQHV� FRQ� HO

WUDEDMDGRU�´���FyGLJR�GH�WUDEDMR��������

(VWD� FRQWUDSRVLFLyQ� SRGUtD� UHSUHVHQWDU� XQD� YLRODFLyQ� D� ORV� GHUHFKRV� TXH

JR]DQ� ORV� WUDEDMDGRUHV� FRPR� HO� GH� UHFLELU� XQD� LQGHPQL]DFLyQ� MXVWD�� H� LQFOXVLYH

YXOQHUDU� ORV� SULQFLSLRV� TXH� VH� HVWDEOHFHQ� HQ� OD� FRQVWLWXFLyQ� FRPR� HO� GH



LUUHQXQFLDELOLGDG�H� LQWDQJLELOLGDG�FRPR�VH�VHxDOD� OD�FRQVWLWXFLyQ�GH� OD� UHS~EOLFD�GHO

(FXDGRU�������

3DUD�TXH�VH�SXHGD�OOHJDU�D�VHU�XQD�VLWXDFLyQ�ySWLPD�VH�GHEH�DQDOL]DU�HQ�TXp

FDVRV� UHSUHVHQWD�XQD�YXOQHUDFLyQ�GH�HVWH�GHUHFKR��GHWHUPLQDQGR�FXDO�HV�HO�SDSHO

GHO�DGPLQLVWUDGRU�GHQWUR�GH�OD�FRPSDxtD�HQ�FXDQWR�D�ODV�REOLJDFLRQHV�ODERUDOHV��\�HQ

TXH�VLWXDFLRQHV�WLHQH�HVWH�WLHQH�UHVSRQVDELOLGDG��DVt�FRPR�WDPELpQ�HVWDEOHFLHQGR�HQ

TXH�FRQVLVWH�OD�UHVSRQVDELOLGDG�VROLGDULD�

� /R� TXH� KDVWD� DKRUD� VH� FRQRFH� UHIHUHQWH� DO� WHPD�� GHQWUR� GHO� PDUFR

FRQVWLWXFLRQDO�HQ�HO�FRQWH[WR�GHO�GHUHFKR�ODERUDO�HVWi�OD�H[LVWHQFLD�GH�GHUHFKRV�TXH

VRQ� FRQVLGHUDGRV� FRPR� LUUHQXQFLDEOHV� HQ� ORV� TXH� FRQVWD� HO� VDODULR� PtQLPR�

YDFDFLRQHV�� EHQHILFLRV� GH� OH\�� HQWUH� RWURV�� \� SRU� WDQWR� PHGLDQWH� HVWH� SULQFLSLR� HO

MX]JDGRU�EXVFD�SUHFDXWHODU�\�JDUDQWL]DU�VX�FXPSOLPLHQWR��DVt�OR�GLFH�(VFDQGyQ�HQ�VX

REUD� ³ORV� SULQFLSLRV� FRQVWLWXFLRQDOHV� GHO� GHUHFKR� GHO� WUDEDMR� \� VX� DSOLFDFLyQ� HQ

(FXDGRU´�3S����������������(Q�HO�SULQFLSLR�PHQFLRQDGR�DOJXQRV�DXWRUHV�LQFOX\HQ�ORV

SULQFLSLRV�GH�LQGXELR�SUR�RSHUDULR�\�HO�SULQFLSLR�GH�IDYRUDELOLGDG�GH�QRUPD�HQ�FDVR�GH

GXGD��DSOLFDFLyQ�GH�QRUPD�PiV�IDYRUDEOH��SDUD�HO�DQiOLVLV�GH�OD�LUUHQXQFLDELOLGDG�\�OD

LQWDQJLELOLGDG�GH�OD�QRUPD��PLVPR�TXH�VH�SURIXQGL]DUi�GHQWUR�GHO�WUDEDMR�

7DPELpQ� VH� FRQRFH� TXH� ORV� GHUHFKRV� ODERUDOHV� VXUJHQ� GH� OD� QHFHVLGDG� GH

SURWHJHU�DO�WUDEDMDGRU�IUHQWH�D�TXH�VH�HQFXHQWUD�HQ�GHVYHQWDMD�IUHQWH�DO�HPSOHDGRU�

<� SRU� WDQWR� ³KD� SUHYLVWR� YDULRV� PHFDQLVPRV� SDUD� DVHJXUDU� OD� HTXLYDOHQFLD� GH

FRQGLFLRQHV�\�DVtғ��XQ�DFFHVR�DO�DSDUDWR� MXULVGLFFLRQDO�TXH�QR�VH�YHD�YLFLDGR�SRU� OD

UHODFLyQ�GH�SRGHU�TXH�WLHQH�HO�HPSOHDGRU´��6DOYDGRU�������3�����

(Q� FXDQWR� D� OD� UHIRUPD� SURPXOJDGD� GHFODUD� ³GH� OR� GLVSXHVWR� HQ� OD� /H\� GH

&RPSDxtDV� SRU� VREUH� OR� UHFRJLGR� HQ� HO� &yGLJR� GH� 7UDEDMR� UHVSHFWR� GH� OD



UHVSRQVDELOLGDG�GH�ORV�DFFLRQLVWDV�HQ�REOLJDFLRQHV�ODERUDOHV��HV�FRUUHFWR�VXSRQHUVH

TXH� HVWD� SULPDFtD� SRGUtD� LPSOLFDU� XQD� SRVLEOH� YLRODFLyQ� D� ORV� GHUHFKRV� GH� ORV

WUDEDMDGRUHV´��6DOYDGRU�������3������

&RPR� UHVXOWDGR� GH� HVWH� WUDEDMR� VH� HVSHUD� GHWHUPLQDU� VL� H[LVWH� XQD

YXOQHUDFLyQ� D� ORV� GHUHFKRV� ODERUDOHV� HVWDEOHFLGRV� HQ� OD� FRQVWLWXFLyQ� \� WUDWDGRV

LQWHUQDFLRQDOHV��FRPR�HO�GHUHFKR�D�UHFLELU�XQD�LQGHPQL]DFLyQ��SUREDQGR�OD�KLSyWHVLV

TXH� GHELGR� D� OD� PRGLILFDFLyQ� GH� OD� UHVSRQVDELOLGDG� GH� ORV� DGPLQLVWUDGRUHV� GH

FRPSDxtDV�� SXHV� HVWRV� \D� QR� VHUiQ� VROLGDULDPHQWH� UHVSRQVDEOHV� SRU� REOLJDFLRQHV

ODERUDOHV� GH� HVWD�� \� HOOR� SXGLHUD� WUDGXFLUVH� HQ� LQGHIHQVLyQ� GH� ORV� WUDEDMDGRUHV�

JHQHUDQGR�XQD�FRQWUDSRVLFLyQ�GH�QRUPDV�HQWUH�HO�FyGLJR�GH�WUDEDMR��OD�FRQVWLWXFLyQ

GH�OD�UHS~EOLFD�YV�OD�UHIRUPD�SURPXOJDGD��OR�TXH�QRV�OOHYD�D�UHDOL]DUQRV�OD�VLJXLHQWH

SUHJXQWD��¢&XiO�HV� OD�FRQWUDSRVLFLyQ�H[LVWHQWH�HQWUH� OD� UHIRUPD�GH�GHO�DUWLFXOR����

GH�OD�OH\�GH�FRPSDxLDV�\�ORV�SULQFLSLRV�ODERUDOHV�GH�OD�FRQVWLWXFLyQ�GH�OD�UHS~EOLFD�\

HO�DUWLFXOR����GHO�FyGLJR�GH�WUDEDMR"

2EMHWLYRV�

2EMHWLYR�*HQHUDO�

'HWHUPLQDU�OD�FRQWUDSRVLFLyQ�H[LVWHQWH�HQWUH�OD�UHIRUPD�D�OD�OH\�GH�FRPSDxLDV
\�HO�FRGLJR�GH�WUDEDMR�SDUD�LGHQWLILFDU�SRVLEOH�YXOQHUDFLyQ�GH�GHUHFKRV�

2EMHWLYRV�(VSHFtILFRV�

ā�(VWDEOHFHU�FXiOHV�VRQ�ORV�SULQFLSLRV�ODERUDOHV�GHQWUR�GH�OD�FRQVWLWXFLyQ�GH�OD
UHS~EOLFD�\�HQ�HO�FyGLJR�GH�WUDEDMR�\�DVL�ORJUDU�XQD�DSOLFDFLyQ�HIHFWLYD�GH�OD
QRUPDWLYD�



ā�6LQWHWL]DU�HO�FRQFHSWR�GH�5HVSRQVDELOLGDG�VROLGDULD�SDUD�HQWHQGHU�VX
DSOLFDFLyQ�HQ�DPELWR�ODERUDO�

ā�([SOLFDU�HQ�TXH�FLUFXQVWDQFLDV�VH�YXOQHUDUtDQ�ORV�GHUHFKRV�ODERUDOHV�GH�ORV
WUDEDMDGRUHV��FRQ�HO�SURSRVLWR�GH�EULQGDU�RULHQWDFLyQ�\�SUHYHQLUODV�

-XVWLILFDFLyQ
(O�SUREOHPD�SRU�LQYHVWLJDU�HV�OD�SRVLEOH�YXOQHUDFLyQ�D�ORV�GHUHFKRV�ODERUDOHV

GH�ORV�WUDEDMDGRUHV�GHELGR�D�OD�UHIRUPD�D�OD�OH\�GH�FRPSDxtDV�SURPXOJDGD�HQ�PDU]R

GH������PHGLDQWH�HO�UHJLVWUR�RILFLDO�����

'HQWUR�GH� OD�UHIRUPD�\D�FRPHQWDGD��HQ�HO�DUW�����GH� OD�PLVPD�VH�FDPELD� OD

UHVSRQVDELOLGDG� VROLGDUD� GH� ORV� DGPLQLVWUDGRUHV� GH� ODV� FRPSDxtDV� HQ� FDVR� GH

REOLJDFLRQHV�ODERUDOHV��FRQWUDSRQLpQGRVH�DO�FyGLJR�GH�WUDEDMR�DUW�����TXH�VHxDOD�TXH

ORV�DGPLQLVWUDGRUHV�WHQGUiQ�UHVSRQVDELOLGDG�VROLGDULD�HQ�ODV�REOLJDFLRQHV�ODERUDOHV�

/D�UHDOL]DFLyQ�GH�OD�LQYHVWLJDFLyQ�HV�YLDEOH�\D�TXH�VH�GHWHUPLQDUi�FXDO�HV�OD

FRQWUDSRVLFLyQ�TXH�H[LVWH�HQWUH�OD�UHIRUPD��HO�FyGLJR�GH�WUDEDMR�\�OD�FRQVWLWXFLyQ��DVt

FRPR�WDPELpQ�VH�HVWDEOHFHUi�FXiOHV�VRQ�ORV�SULQFLSLRV�ODERUDOHV�TXH�VH�SRGUtDQ�YHU

DIHFWDGRV��0HGLDQWH�OD�FRPSDUDFLyQ�GH�ODV�QRUPDWLYDV�PHQFLRQDGDV�\�HVWRV�FDVRV�

(O� VHJPHQWR� SREODFLRQDO� TXH� VH� EHQHILFLDUi� GH� HVWH� WUDEDMR� VHUiQ� ORV

WUDEDMDGRUHV�GHO�VHFWRU�SULYDGR��\D�TXH�HV�GRQGH�VH�GHVDUUROOD�HO�VHFWRU�VRFLHWDULR

GH�ODV�HPSUHVDV�R�FRPSDxtDV��\�SRU�HQGH�OD�UHODFLyQ�FRQ�VXV�WUDEDMDGRUHV�

(O� SULQFLSDO� EHQHILFLR� PHWRGROyJLFR� GH� HVWH� WUDEDMR� HV� DPSOLDU� HO

FRQRFLPLHQWR�� WDQWR� GH� OD� QRUPDWLYD� GH� GHUHFKR� ODERUDO� YLQFXODGR� DO� GHUHFKR



VRFLHWDULR�HQ�(FXDGRU��WDPELpQ�VH�UHIRU]DUi�OR�DSUHQGLGR�VREUH�ODV�REOLJDFLRQHV�\�HQ

HVSHFtILFR� D� ODV� REOLJDFLRQHV� VROLGDULDV�� <�� VH� H[SORUDUi� OD� UHODFLyQ� GH� ORV

DGPLQLVWUDGRUHV�GH�ODV�FRPSDxtDV�\�VXV�WUDEDMDGRUHV�

3RU�~OWLPR��HO�EHQHILFLR�SURIHVLRQDO�TXH�VH�REWHQGUi�DO�UHDOL]DU�HVWH�WUDEDMR��DO

LJXDO� TXH� OR� H[SXHVWR� HQ� HO� SiUUDIR� DQWHULRU�� VH� DPSOLDUi� HO� FRQRFLPLHQWR� VREUH� HO

GHUHFKR�VRFLHWDULR�\�HO�GHUHFKR�ODERUDO��\�VX�SXQWR�GH�FRQYHUJHQFLD��SDUD�DVt�WHQHU

PD\RUHV�\�PHMRUHV�UHFXUVRV�WHyULFRV�DO�PRPHQWR�GHO�HMHUFLFLR�SURIHVLRQDO�



&$3Ë78/2�,
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�� �$17(&(17(6�+,6725,&26�'(/�685*,0,(172�'(/�'(5(&+2
/$%25$/�(1�(/�081'2�

� � � � � $QWHV� GH� FRPHQ]DU�� VH� VLQWHWL]DUi� DO� GHUHFKR� ODERUDO� \� DGHPiV� VH� OR� XELFDUi

GHQWUR� GH� ODV� GLVWLQWDV� UDPDV� GHO� GHUHFKR�� (O� GHUHFKR� ODERUDO� VH� GHILQH� FRPR� XQD� UDPD

DXWyQRPD� GHO� GHUHFKR�� DXQTXH� WLHQH� VX� UDt]� HQ� HO� GHUHFKR� FLYLO�� VXUJH� SDUD� SURWHJHU� DO

WUDEDMR� UHDOL]DGR�� DVt� OR� UHFDOFD�3DWULFLD�$QWH]DQD�HQ� VX�REUD�KLVWRULD� GHO� GHUHFKR� ODERUDO

�$QWH]DQD��6�I���(VWD�LGHD�VH�FRPSOHPHQWD�FRQ�OR�TXH�GLFH�%R]D�3Uy�³El derecho al Trabajo

surge de la necesidad de brindar protección a la parte objetivamente débil de la relación

laboral´��3Uy��6�I�

� � � � � (QWRQFHV� VH� SXHGH� HVWDEOHFHU� OR� VLJXLHQWH�� (O� GHUHFKR� ODERUDO� HV� XQD� UDPD

DXWyQRPD�TXH�QDFH�GHO�GHUHFKR�FLYLO�FRQ�HO�REMHWLYR�HVHQFLDO�GH�YHODU�SRU�ORV�GHUHFKRV�GHO

VXMHWR�YXOQHUDEOH�GH�OD�UHODFLyQ�ODERUDO��HV�GHFLU��HO�WUDEDMDGRU�

�����$OJXQRV�DXWRUHV�GLYLGHQ�D�OD�KLVWRULD�PXQGLDO�GHO�GHUHFKR�ODERUDO�HQ�HWDSDV�GRQGH

ORV�WUDEDMDGRUHV�KDQ�LGR�FRQTXLVWDQGR�VXV�GHUHFKRV��FRQTXLVWDV�ODERUDOHV��D�WUDYpV�GH�KLWRV

GHQWUR� GH� OD� KLVWRULD�� HQ� HVWH� FDVR�� VH� GLYLGLUi� HQ� WUHV�� (GDG� DQWLJXD�� PHGLD� \

PRGHUQD�FRQWHPSRUiQHD�

���� ('$'�$17,*8$�

�����(VWH�SHULRGR�FRUUHVSRQGH�DO�WLHPSR�HQ�HO�TXH�HO�VHU�KXPDQR�VH�FRQYLHUWH�HQ�XQ

VHU�VHGHQWDULR��\D�TXH�VH�DVHQWy�VREUH�GHWHUPLQDGRV� WHUULWRULRV�\� ORV�JUXSRV�KXPDQRV�VH

WUDQVIRUPDURQ�HQ�VRFLHGDGHV�RUJDQL]DGDV��HQ�ODV�FXDOHV�H[LVWLy�XQD�MHUDUTXL]DFLyQ�VRFLDO�HQ

OD�FXDO�HQ�HO�~OWLPR�HVODEyQ�VH�HQFRQWUDEDQ�ORV�KRPEUHV�HVFODYRV��TXH�QR�SRVHtDQ�GHUHFKRV

\D�TXH�QR�HUDQ�FRQVLGHUDGRV�SHUVRQDV�

� � � � /RV� FRPLHQ]RV� GHO� GHUHFKR� ODERUDO� VH� VLHQWDQ� HQ� HO� FRPLHQ]R� GHO� ILQ� GH� OD

HVFODYLWXG��\D�TXH�HPSH]DED�D�GLVPLQXLU�OD�PDQR�GH�REUD�HVFODYD��TXH�QR�SRVHtD�GHUHFKRV�

\�DXPHQWDEDQ�ORV�KRPEUHV�OLEUHV�\�VX�WUDEDMR�GHEtD�VHU�UHJXODGR�



�����'XUDQWH�HVWH�SHULRGR��VXUJHQ�ORV�SULPHURV�UDVWURV�GHO�FRQWUDWR�GH�WUDEDMR��TXH�IXH

HO� Locatio conductio� ³/RFDWLR� FRQGXFWLR� HV� OD� UHSUHVHQWDFLyQ� SULPHJHQFLD� GHO� FRQWUDWR� GH

WUDEDMR��'RQGH�HO�³locator´�FRORFDED�XQ�REMHWR��HVFODYR��D�VHUYLFLR�GHO�FRQGXFWRU�D�FDPELR�GH

XQD�UHPXQHUDFLyQ�D�IDYRU´����3RUWHOD��������\�HO�locatio operis�³/RFDWLR�FRQGXFWLR�RSHULV�IXH

HO�GH�DUUHQGDPLHQWR�R�WUDQVIHUHQFLD�GH�REUDV�TXH�VH�GDED�HQ�HO�WUDEDMR�DUWHVDQDO�HQ�URPD

�OLEUH���HQ�HO�GH�DUUHQGDPLHQWR�GH�REUD��GHEtD�FDQFHODUVH�SRU�HO�WUDEDMR�GHQWUR�GH�XQ�WLHPSR

GHWHUPLQDGR�´���0XxR]�.�\�SRUWHOD�-�������

� � � � �'HQWUR� GH�HVWDV� ILJXUDV�HO� ³condutio”� TXH�HUD�HO� FRQGXFWRU�� KDFH� UHIHUHQFLD� DO

FRQWUDWR��TXH�REOLJDED�D�FXPSOLU�FRQ�OD�REUD�R�HO�VHUYLFLR�\�DGHPiV�H[LVWtD�XQ� locator TXLHQ

VH�HQFDUJDED�GH�VDWLVIDFHU�HO�SUHFLR�

���� ('$'�0(',$�

�����8QR�GH�ORV�SXQWRV�PiV�UHOHYDQWHV�GHQWUR�GH�HVWD�pSRFD�IXH�HO�VXUJLPLHQWR�GH�OD

FRUSRUDFLyQ��DVt� OR�PDQLILHVWD�5REDELQD�HQ�VX�DUWtFXOR�+LVWRULD�GHO�GHUHFKR�GH� WUDEDMR� ³/D

FDtGD�GHO�LPSHULR�URPDQR�����D�F��VH�XQLILFD�HO�HVWDGR�\�VXUJHQ�FDPELRV�GHQWUR�GH�PDWHULD

HFRQyPLFD� \� HO� GHQWUR� GHO� VLVWHPD� GH� SURGXFFLyQ´� �5REDELQD�� ����� \� FRQ� HOOR� WUDMR� OD

GLYHUVLILFDFLyQ�GHO�WUDEDMR��5REDELQD�WDPELpQ�UHVDOWD�ORV�VLJXLHQWH�³QDFHQ�ODV�FRUSRUDFLRQHV

\�HO�UpJLPHQ�FRUSRUDWLYR�\�GHQWUR�GH�HVWH�VLVWHPD�ORV�KRPEUHV�GH�XQD�PLVPD�SURIHVLyQ�VH

XQHQ�SDUD�OD�GHIHQVD�GH�VXV�LQWHUHVHV�FUHDQGR�JUHPLRV´��5REDELQD��������

������/D�DSDULFLyQ�GH�OD�FRUSRUDFLyQ�VH�SRGUtD�FRQVLGHUDU�XQ�KLWR�GHQWUR�GH�OD�KLVWRULD

GHO� GHUHFKR� ODERUDO�� \D� TXH� HVWDV� FRUSRUDFLRQHV� VH� HVWUXFWXUDEDQ� PHGLDQWH� XQ� VLVWHPD

WRWDOLWDULR� GRQGH� SULPDED� OD� SURGXFFLyQ�� \� HO� GHVFXEULPLHQWR� GH� $PpULFD� WUDMR� FRQVLJR� XQ

DXPHQWR�GH�OD�GHPDQGD�SRU�HO�DXPHQWR�GH�UXWDV�FRPHUFLDOHV��FRQYLUWLpQGRVH�HQ�XQ�UpJLPHQ

H[SORWDGRU�� OODPDQGR� D� OD� FUHDFLyQ� GH� JUHPLRV� TXH� GHIHQGLHUDQ� ORV� GHUHFKRV� GH� TXLHQHV

EULQGDEDQ�VX�VHUYLFLR�



� � � � �3RU�RWUR� ODGR�� MXQWR� FRQ�HO� UpJLPHQ�FRUSRUDWLYR�QDFH�HO� VLVWHPD� IHXGDO�� GRQGH

SULPDED�HO�WUDEDMR�DJUtFROD��HO�WUDEDMR�FDPSHVLQR��(Q�HVWH�VLVWHPD�VH�PDQWLHQH�OD�PDQR�GH

REUD�HVFODYD��HQ�PHQRU�SURSRUFLyQ�TXH�HQ�OD�HGDG�DQWLJXD��DVt�FRPR�WDPELpQ�ORV�FRQWUDWRV

GH� REUD� \� GH� DUUHQGDPLHQWR�� /DV� MRUQDGDV� GH� WUDEDMR� HQ� HO� FDPSR� HUDQ� VXPDPHQWH

H[WHQVDV��\D�TXH�VROtDQ� WUDEDMDU�KDVWD����KRUDV�GXUDQWH�HO�YHUDQR�� ³/D� MRUQDGD�GH� WUDEDMR

HUD�GH���KRUDV�GXUDQWH�LQYLHUQR�\����KRUDV�HQ�HO�YHUDQR��0HGLDQWH�ORV�JUHPLRV�GHWHUPLQDEDQ

ORV�VDODULRV�\�FRQGLFLRQHV�H[LVWHQWHV�HQWUH�PDHVWUR�RILFLDO�\�DSUHQGL]´��3RUWHOD�������

� � � � � (O� IHXGDOLVPR� \� OD� DSDULFLyQ� GH� OD� FRUSRUDFLyQ� YDQ� GH� OD�PDQR�� \D� TXH� IXH� HO

IHXGDOLVPR�TXH�GD�SDVR�DO� UpJLPHQ�FRUSRUDWLYR��\�FRPR�VH�PDQLIHVWy�DQWHV��HVWH� UpJLPHQ

HUD� WRWDOLWDULR� \� RSUHVRU�� \D� TXH� FUHFH� OD� H[SORWDFLyQ� ODERUDO� FRQ� VDODULRV� PiV� EDMRV� \

MRUQDGDV� H[WHQVDV� TXH� YXOQHUDEDQ� D� ORV� FDPSHVLQRV� \� WUDEDMDGRUHV�� \� HVWR� SURSLFLD� OD

DSDULFLyQ�GH�JUXSRV�JUHPLDOHV�TXH�VH�RSRQtDQ�D�HVWRV� WUDWRV��FRQ� OD� OOHJDGD�GH� OD�FRORQLD

HVSDxROD� DO� FRQWLQHQWH� DPHULFDQR� OOHJy� WDPELpQ� OD� LGHD� GH� FRQVWLWXLU� JUHPLRV� TXH� VH

RSRQJDQ�D�OD�RSUHVLyQ�GH�ORV�HPSOHDGRUHV�

���� ('$'�02'(51$�&217(0325È1($�

�����(O�LQLFLR�GH�HVWD�pSRFD�OR�PDUFD�OD�DSDULFLyQ�GH�OD�LQGXVWULDOL]DFLyQ�FRQ�OD�OODPDGD

UHYROXFLyQ� LQGXVWULDO�HQ�,QJODWHUUD�HQ�������HVWR�PDUFy�XQ�SUHFHGHQWH�GHQWUR�GH� OD�KLVWRULD

SRU�TXH�FRQ�HVWR�DXPHQWy�OD�ULTXH]D�GH�OD�EXUJXHVtD�PLHQWUDV�TXH�OD�FODVH�WUDEDMDGRUD�VH

KXQGtD� HQ� OD� SREUH]D�� \� D� HVWR� VXPiQGROH� ODV� SDXSpUULPDV� FRQGLFLRQHV� ODERUDOHV� FRQ

MRUQDGDV� GH� KDVWD� ��� KRUDV� GLDULDV� JHQHUDQGR� HVWUDJRV� ItVLFRV� \� SVLFROyJLFRV�� H� LQFOXVR

OOHJDQGR�D�OD�PXHUWH�

� � � � � /D� LQGXVWULDOL]DFLyQ� OH� DEULy� SDVR� DO� FDSLWDOLVPR�� PLVPR� TXH� FRQ� HO� SDVR� GHO

WLHPSR�VH�YROYLy�PiV�UDGLFDO�SRQLHQGR�SRU�HQFLPD�D�OD� LQGXVWULD�VREUH�HO� WUDEDMDGRU��DVt� OR

UHODWD�*XLOOHUPR� %R]D� HQ� VX� REUD� ³6XUJLPLHQWR� HYROXFLyQ� \� FRQVROLGDFLyQ� GHO� GHUHFKR� GH

WUDEDMR´�³(O�FDSLWDOLVPR�VDOYDMH�UHVXOWDQWH�SURSLFLy�XQ�RUGHQ�HFRQyPLFR�\�VRFLDO�LQMXVWR��TXH



VLJQLILFy��HQ�HO�FDPSR�ODERUDO��XQ�SUHGRPLQLR�DEVROXWR�GH�LPSRVLFLyQ�ODERUDO�VREUH�OD�FODVH

WUDEDMDGRUD´��3Uy��6�I�

�����$GHPiV�GH�OD�UHYROXFLyQ�LQGXVWULDO�TXH�VH�GLR�HQ�,QJODWHUUD��TXH�OXHJR�VH�H[SDQGH

SRU� (XURSD�� HQ� )UDQFLD� VH� SURPXOJDQ� OH\HV� FRPR� HO� (GLFWR� GH� 7XUJRW� HQ� ����� \� OD� OH\

FKDSHOLHU��OR�TXH�GD�SLH�SDUD�TXH�QD]FD�HO�GHUHFKR�ODERUDO�FRPR�KR\�OR�FRQRFHPRV��'H�LJXDO

PDQHUD�� DSDUHFHQ� UHIHUHQWHV� GH� OD� FODVH� WUDEDMDGRUD� FRPR� .DUO� 0DU[� TXLHQ� VH� RSXVR

URWXQGDPHQWH�DO�VLVWHPD�FDSLWDOLVWD�

�����/XHJR�HQ�ORV�VLJORV�VLJXLHQWHV�VH�GLHURQ�OD�SULPHUD�\�VHJXQGD�JXHUUD�PXQGLDO��DO

ILQDO�OD�VHJXQGD�GHQWUR�GHO�WUDWDGR�GH�9HUVDOOHV�VH�FUHDUtD�OD�2UJDQL]DFLyQ�,QWHUQDFLRQDO�GHO

WUDEDMR��2,7��

� � � �/D�2UJDQL]DFLyQ� LQWHUQDFLRQDO�GHO� WUDEDMR�HV�XQ�RUJDQLVPR�HVSHFLDOL]DGR�GH� ODV

QDFLRQHV�XQLGDV��TXH�VH�FRQVWLWX\y�HQ������FRQ�HO� ILQ�GH�PHMRUDU� ODV�QRUPDV�GH�WUDEDMR�D

QLYHO�LQWHUQDFLRQDO�

�����$�GLIHUHQFLD�GH�ODV�RWUDV�RUJDQL]DFLRQHV�QR�JXEHUQDPHQWDOHV�OD�2,7�VH�HQFDUJD

GH�DGRSWDU�\�FRQWURODU�ODV�QRUPDV�ODERUDOHV��TXH�VH�EDVDQ�HQ�ORV�VLJXLHQWHV�SULQFLSLRV�

ā/LEHUWDG�GH�DVRFLDFLyQ�\�GHUHFKR�GH�QHJRFLDFLyQ�FROHFWLYD�

ā(UUDGLFDFLyQ�GH�WRGDV�ODV�IRUPDV�GH�WUDEDMR�IRU]RVR�

ā$EROLFLyQ�GH�WUDEDMR�LQIDQWLO�

ā(OLPLQDFLyQ�GH�GLVFULPLQDFLyQ�HQ�PDWHULD�GH�GHVHPSOHR�



�� 5(680(1� '(/� 685*,0,(172� '(/� '(5(&+2� /$%25$/� (1
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� � � � � � � /RV� SULPHURV� LQGLFLRV� GHO� WUDEDMR� HQ� HO� WHUULWRULR� VH� UHPRQWDQ� D� OD� pSRFD

SUHFRORPELQD��HVWD�pSRFD�VH�GD�DQWHV�GH�OD�OOHJDGD�GH�ORV�HXURSHRV�DO�WHUULWRULR�DPHULFDQR�

\�HQ�HO�FDVR�GH�(FXDGRU�HVSDxROHV�

� � � � � $QWHV� GH� OD� OOHJDGD� GH� ORV� HVSDxROHV� DO� WHUULWRULR�� IXHURQ� ORV� LQFDV� TXLHQHV

FRQTXLVWDURQ�\�GH�FLHUWD�IRUPD�FRORQL]DURQ�D�ODV�FXOWXUDV�TXH�KDELWDEDQ�HO�WHUULWRULR�TXH�KR\

HV� (FXDGRU�� 'XUDQWH� HVWD� pSRFD� SULPDED� HO� WUDEDMR� HQ� ORV� FXOWLYRV�� HV� GHFLU�� HQ� OD

DJULFXOWXUD��TXH�VH�UHJXODED�D�WUDYpV�GH�OD�FRVWXPEUH�

� � � � � (Q� ������ VH� GLR� OD� FRQTXLVWD� GH� DPpULFD�� \� FRQ� HOOR� VH� HPSH]y� D� DSOLFDU� HO

PpWRGR�IHXGDO��DO�SHULRGR�HQ�HO�TXH�ORV�HVSDxROHV�HPSH]DURQ�D�FRORQL]DU� ORV�WHUULWRULRV�GH

$PpULFD�VH�OR�FRQRFH�FRPR�pSRFD�FRORQLDO�

� � � � �'HQWUR�GH�HVWD�pSRFD�VXUJHQ�ODV�PLWDV��TXH�HV�XQD�SDODEUD�GH�RULJHQ�TXHFKXD

TXH�VLJQLILFD� WXUQR�GH� WUDEDMR��R� WDPELpQ�KDFH� UHIHUHQFLD³UHSDUWLPLHQWR�TXH�HQ�$PpULFD�VH

KDFtD� SRU� VRUWHR� HQ� ORV� SXHEORV� LQGLRV� SDUD� VDFDU� HO� Q~PHUR� GH� YHFLQRV� TXH� GHEtDQ

HPSOHDUVH�SDUD�WUDEDMRV�S~EOLFRV´� �5HDO�$FDGHPLD�GH� OD�/HQJXD�(VSDxROD���������HQ�HVWH

VLVWHPD� WUDEDMDEDQ� KRPEUHV� GH� ��� D� ��� DxRV�� TXLHQHV� UHDOL]DEDQ� RILFLRV� FRPR� FRQVWUXLU

FDUUHWHUD��WHPSORV�DFXHGXFWRV�R�PLQHUtD�

�����/RV�HVSDxROHV�UHSOLFDURQ�HO�VLVWHPD�GH�PLWDV�GHQWUR�GH�ORV�WUDEDMRV�GH�DJULFXOWXUD

HQ�ORV�FXDOHV�ORV�LQGtJHQDV�OOHJDEDQ�D�WUDEDMDU�KDVWD����KRUDV�GLDULDV�

�����(Q�HO�VLJOR�;9,,,�VXUJHQ�ODV�LGHDV�LQGHSHQGHQWLVWDV�FRPDQGDGDV�SRU�ORV�FULROORV�

TXH�VRQ�ORV�KLMRV�GH�ORV�HVSDxROHV�QDFLGRV�HQ�$PpULFD��HVWR�GHELGR�D�OD�H[SORWDFLyQ�ODERUDO

TXH� VXIUtDQ� ORV� LQGtJHQDV� \� WDPELpQ� D� FDXVD� GH� GLIHUHQFLDV� HQWUH� ORV� FULROORV� \� OD� FRURQD

HVSDxROD��HVWR�GLR�SDVR�D�ODV�EDWDOODV�OLEHUWDULDV�D�OR�ODUJR�GH�OD�UHJLyQ�



� � � � �(Q������� OXHJR�GH� OD� OXFKD� OLEHUWDULD�FRQWUD� ORV�HVSDxROHV�� OD�VHSDUDFLyQ�GH� OD

*UDQ�&RORPELD�\�OD�FRQVWLWXFLyQ�GH�(FXDGRU�FRPR�UHS~EOLFD��QR�H[LVWLy�QRUPDWLYD�DOJXQD�HQ

PDWHULD�ODERUDO�VL�QR�KDVWD������GRQGH�VH�SURKtEH�OD�H[LJHQFLD�GH�WUDEDMRV�IRU]RVRV�TXH�OD

OH\�QR�FRQWHPSOH�

��� � �3RVWHULRUPHQWH��HQ������VH�SURWHJH�DO�WUDEDMR�DUWHVDQR�\�MRUQDOHURV��\�D�TXH�HO

WUDEDMR�GH�HVWRV�VH�OLPLWDUH�D�OR�TXH�HO�FRQWUDWR�HVWLSXOH��DVt�FRPR�WDPELpQ�VH�UHFRQRFH�OD

LQGHPQL]DFLyQ�SRU�DFFLGHQWH�GH�WUDEDMR�\�VH�ILMD�XQ�VDODULR�PtQLPR�

� � � � �(Q������VH�SURPXOJD�HO�SULPHU�FyGLJR�FLYLO�HFXDWRULDQR�GRQGH�VH�HVWDEOHFH� OD

ILJXUD�GH�FRQWUDWR�GH�DUUHQGDPLHQWR�GH�FULDGRV��GRPpVWLFRV�\�MRUQDOHURV�

�����5(92/8&,Ï1�-8/,$1$�

/D� UHYROXFLyQ� MXOLDQD�HV�XQ�SXQWR� LPSRUWDQWH�GHQWUR�GH� OD�KLVWRULD�GHO�GHUHFKR

ODERUDO� HQ� (FXDGRU�� HVWH� VXFHVR� WRPD� OXJDU� GH� ����� KDVWD� ������ $Vt� OR�PDQLILHVWD�0LxR

&HSHGD� HQ� VX� SiJLQD� ZHE� +LVWRULD� \� SUHVHQWH� ³(VWH� QXHYH� GH� MXOLR� (FXDGRU� UHFRUGy� OD

UHYROXFLyQ�MXOLDQD�GH������\�D�ORV�JRELHUQRV�GH�VX�FLFOR�KLVWyULFR��TXH�FRPSUHQGLy�GRV�MXQWDV

SURYLVLRQDOHV�KDVWD�PDU]R�GH�����´��FHSHGD��������

� � � � � (VWH� KHFKR� IXH� HIHFWXDGR� SRU� MyYHQHV�PLOLWDUHV� TXH� IRUPDURQ� SDUWH� GH� OD� OLJD

PLOLWDU��HVWR�GHELGR�DO�DXPHQWR�GH�XQ�VHQWLPLHQWR�DQWL�ROLJDUFD�TXH�VH�LQVWDXUR�GHVGH������

(VWD�UHYROXFLyQ�VH�HVWLPy�FRPR�XQD�LQMHUHQFLD�DEXVLYD�D�OD�HPSUHVD�SULYDGD�

�����6LQ�HPEDUJR��IXH�SXQWR�GH�SDUWLGD�SDUD�FUHDFLyQ�GHO�PLQLVWHULR�GH�SUHYLVLyQ�VRFLDO

\�WUDEDMR��\�VH�SURPXOJDQ�ODV�SULPHUDV�OH\HV�GH�WUDEDMR�GHQWUR�GH�OD�FRQVWLWXFLyQ�GH������

�����(Q������VH�ORJUD�XQ�YDVWR�UHFRQRFLPLHQWR�GH�ORV�GHUHFKRV�ODERUDOHV��GRQGH�VH

UHFRQRFH�OD�FRQWUDWDFLyQ�FROHFWLYD��OD�RUJDQL]DFLyQ�GH�VLQGLFDWRV�\�HO�GHUHFKR�D�KXHOJD��DVt

FRPR�WDPELpQ��HO�GHUHFKR�D�GHVFDQVR�REOLJDWRULR�\�UHFLELU�XWLOLGDGHV��\�QR�IXH�KDVWD������VH

SURPXOJD�HO�SULPHU�FyGLJR�GH�WUDEDMR�GHQWUR�GHO�VLVWHPD�MXUtGLFR�



�� '(5(&+26�'(�/26�75$%$-$'25(6�(1�(&8$'25�

�����/RV�GHUHFKRV�ODERUDOHV�HQ�(FXDGRU�VRQ�HVWDEOHFLGRV�SRU�HO�&yGLJR�GH�WUDEDMR��OD

/H\� RUJiQLFD� SDUD� OD� MXVWLFLD� ODERUDO� \� UHFRQRFLPLHQWR� GHO� WUDEDMR� ODERUDO� \� OD� OH\� GH

VHJXULGDG�VRFLDO�

/RV�FXDOHV�SRGHPRV�UHVXPLU�HQ�ORV�VLJXLHQWHV�SXQWRV�

ā�6HU�DILOLDGR�D�,QVWLWXWR�(FXDWRULDQR�GH�6HJXULGDG�6RFLDO��,(66�

ā�$�SHUFLELU�XQ�VDODULR��FRPR�PtQLPR�XQ�6DODULR�%iVLFR�8QLILFDGR�GH�DFXHUGR�FRQ�HO

YDORU�DQXDO��DFRUGH�VXV�FDSDFLGDGHV

ā�$�UHFLELU�ORV�EHQHILFLRV�GH�OH\��GpFLPR�WHUFHU�\�GHFLPR�FXDUWR�VXHOGR�

ā�5HFLELU�SDJR�GH�KRUDV�H[WUDV�R�VXSOHPHQWDULDV��HQ�FDVR�GH�KDEHUODV�WUDEDMDGR�

ā�7HQHU�YDFDFLRQHV�FRQ�JR]R�GH�VXHOGR��HV�GHFLU��UHPXQHUDGDV�

ā�/LFHQFLD�GH�PDWHUQLGDG�SDWHUQLGDG�

ā�(O�SDJR�GH�XWLOLGDGHV��GHQWUR�GHO�VHFWRU�SULYDGR�

�����$Vt�FRPR�ORV�WUDEDMDGRUHV�WLHQHQ�GHUHFKRV��ORV�HPSOHDGRUHV�WLHQHQ�REOLJDFLRQHV

TXH�FXPSOLU�TXH��GH�LJXDO�PDQHUD��HVWiQ�HVWDEOHFLGRV�HQ�ODV�QRUPDWLYDV�\D�PHQFLRQDGDV��\

VRQ�ODV�VLJXLHQWHV�

ā�&HOHEUDU�XQ�FRQWUDWR�FRQ�HO�WUDEDMDGRU�H�LQVFULELUOR�HQ�HO�PLQLVWHULR�FRUUHVSRQGLHQWH�

ā$ILOLDU�DO�WUDEDMDGRU�DO�,(66�

ā3DJDU�XQ�6DODULR�%iVLFR�8QLILFDGR�

ā�3DJDU�ORV�EHQHILFLRV�GH�OH\��GpFLPR�WHUFHU�\�FXDUWR�VXHOGR�

ā�3DJR�GH�XWLOLGDGHV�

ā�3DJR�GH�)RQGRV�GH�UHVHUYD�



�� 35,1&,3,26� &2167,78&,21$/(6� 48(� 5,*(1� (/� '(5(&+2

/$%25$/�(1�(&8$'25�

�����6H�FRQVLGHUD�TXH�GHQWUR�GHO�DPELWR�ODERUDO�QR�VH�GD�R�QR�H[LVWH�HO�FXPSOLHQWR�GHO

SULQFLSLR�GH�LJXDOGDG�GH�ODV�SDUWHV��\D�TXH�OD�UHODFLyQ�HPSOHDGRU�WUDEDMDGRU�VH�HQFXHQWUD�HQ

XQD�FRQVLGHUDEOH�GHVYHQWDMD��GRQGH�VH�FRQVLGHUD�DO�WUDEDMDGRU��FRPR�OD�SDUWH�YXOQHUDEOH�

� � � � �(O�GHUHFKR� ODERUDO�HVFHLDOPHQWH�EXVFD�HTXLOLEUDU� OD�EDODQ]D��PHGLDQWH� OH\HV�\

SULQFLSLRV� TXH� D\XGHQ� D� YHUODU� ORV� GHUHFKRV� GH� ORV� WUDEDMDGRUHV�� \� SRU� HVWD� UD]yQ� ORV

DVDPEOHLVWDV� FRQVWLWX\HQWHV� HQ� ����� HVWDEOHFLHURQ� ��� SULQFLSLRV� TXH� ULJHQ� HO� GHUHFKR

ODERUDO�HQ�(FXDGRU�GHQWUR�GHO�DUW�������HQ�ORV�FXDOHV�VH�FRQVLGHUD�SLODUHV�IXQGDPHQWDOHV�GH

HVWRV�ORV�SULQFLSLRV�GH�LUUHQXQFLDELOLGDG�H�LQWDQJLELOLGDG�

�0LVPRV�TXH�VHUiQ�HQXPHUDGRV�D�FRQWLQXDFLyQ�

ā�,PSXOVR�GHO�HPSOHR�\�HOLPLQDFLyQ�GHO�VXEHPSOHR�SRU�SDUWH�GHO�HVWDGR�

ā,UUHQXQFLDELOLGDG� H� LQWDJLELOLGDG� GH� ORV� GHUHFKRV� \� WRGD� HVWLSXODFLyQ� HQ� FRQWUDULR

VHUi�QXOD�

ā(Q�FDVR�GH�GXGD�GHO�DOFDQFH�GH� OR�GLVSXHVWR�HQ� OD�QRUPDWLYD�GH�PDWHULD� ODERUDO�

VHUiQ�DSOLFDEOHV�ODV�PiV�IDYRUDEOH�D�ORV�WUDEDMDGRUHV�

ā5HPXQHUDFLyQ�GH�LJXDO�YDORU�GHO�WUDEDMR�UHDOL]DGR�

ā7RGD�DFWLYLGDG�ODERUDO�GHEHUi�VHU�UHDOL]DGD�HQ�XQ�DPELHQWH�DGHFXDGR�

ā7RGD� SHUVRQD� GHVSXHV� GH� XQ� DFFLGHQWH� R� HQIHUPHGDG� WLHQH� GHUHFKR� D� VHU

UHLQWHJUDGD�D�VXV�DFWLYLGDGHV�\�SRU�WDQWR�VHJXLU�PDQWHQLHQGR�OD�UHODFLyQ�ODERUDO�

ā'HUHFKR�D�IRUPDU�JUHPLRV��VLQGLFDWRV�R�D�JUXSDUVH�VLQ�DXWRUL]DFLyQ�SUHYLD�



ā�(O�HVWDGR�GHEH�LPSXOVDU�OD�FUHDFLyQ�GH�RUJDQL]DFLRQHV�WDQWR�GH�WUDEDMDGRUHV�FRPR

HPSOHDGRUHV�

ā/DV�UHODFLRQHV�ODERUDOHV�GHO�HVWDGR�VH�UHSUHVHQWDUi�HQ�XQD�VROD�RUJDQL]DFLyQ�

ā'LDORJR�VRFLDO�SULPDUD�HQ�FRQFOLFWRV�GH�WUDEDMR�SDUD�IRUPXODU�DFXHUGRV�

ā�9DOLGH]�GH� OD� WUDQVDFFLyQ� ODERUDO�TXH�QR� LPSOLTXH� UHQXQFLD�GH�GHUHFKRV�\� WHQGUi

TXH�VHU�FHOHEUDGD�DQWH�DXWRULGDG�DGPLQLVWUDWLYD�R�MXH]�FRPSHWHQWH�

ā�/RV�FRQIOLFWRV�FROHFWLYRV�GH�WUDEDMR�VHUiQ�VRPHWLGRV�D�FRQFLOLDFLyQ�\�DUELWUDMH�

ā�*DUDQWL]DFLyQ� GH� ORV� FRQWUDWRV� FROHFWLYRV� HQWUH� WUDEDMDGRUHV� \� HPSOHDGRUHV�� FRQ

ODV�H[FHSFLRQHV�SUHYLVWDV�HQ�OD�OH\�

ā6H�UHFRQRGH�HO�GHUHFKR�D�KXHOJD�

ā� 3URKLELFLyQ� GH� SDUDOL]DFLyQ� GH� VHUYLFLRV� GH�� 6DOXG�� DPELHQWDOHV�� HGXFDFLyQ�

-XVWLFLD�� VHJXULGDG� VRFLDO�� HQHUJLD�� WUDQVSRUWH� \� GLVWULEXFLyQ� GH� FRPEXVWLEOHV�

WUDQVSRUWH�SXEOLFR��FRUUHRV�\�WHOHFRPXQLFDFLyQHV�

ā� � ORV� UHFXUVRV� GH� LQVWLWXFLRQHV� HVWDWDOHV� \� GH� GHUHFKR� SULYDGR� FRQ� SDUWLFLSDFLyQ

PD\RULWDULD�GHO�HVWDGR��VH�VXMHWDQ�D�OH\HV�GH�DGPLQLVWUDFLyQ�S~EOLFD�

���� �'HELGR�D�OD�H[WHQVLyQ�GHO�DUWLFXOR�\�SRU�WDQWR�OD�JUDQ�FDQWLGDG�GH�SULQFLSLRV�GHO

GHUHFKR� ODERUDO� HPDQDGRV� GH� OD� FRQVWLWXFLyQ�� VH� FHQWUDUi� HQ� GRV� EiVLFRV� TXH

HQJOREDQ� ORV� DQWHULRUHV�� TXH� VRQ� HO� SULQFLSLR� GH� LUUHQXQFLDELOLGDG� \� HO� SULQFLSLR� GH

LQWDQJLELOLGDG�



�����35,1&,3,2�'(�,55(181&,$%,/,'$'

� � � � �(O�SULQFLSLR�GH�LUUHQXQFLDELOLGDG�HV�XQ�SLODU�IXQGDPHQWDO�GHQWUR�GH�ORV�GHUHFKRV

ODERUDOHV� GH� ORV� WUDEDMDGRUHV�� \D� TXH� YHOD� TXH� HVWRV� QR� UHQXQFLHQ� �R� VHDQ� REOLJDGRV� D

UHQXQFLDU���HV�GHFLU��TXH�SLHUGDQ�EHQHILFLRV�\�SURWHFFLRQHV�TXH�KDQ�FRQTXLVWDGR�D� OR� ODUJR

GH�OD�KLVWRULD��\�TXH�OD�OH\�OHV�RWRUJD�

�����(O�GLFFLRQDULR�SDQKLVSiQLFR�GHO�HVSDxRO�MXUtGLFR�GH�OD�5HDO�$FDGHPLD�GH�OD�OHQJXD

HVSDxROD� �5$(��� GHILQH� D� HVWH� SULQFLSLR� GH� OD� VLJXLHQWH� PDQHUD� ³3ULQFLSLR� SRU� HO� TXH� ODV

SHUVRQDV�QR�SXHGHQ� UHQXQFLDU�D�VXV�GHUHFKRV�FRQVWLWXFLRQDOHV�\� OHJDOHV��SRU� OR�TXH� WRGR

WLSR�GH�UHQXQFLD�H[SUHVD�R�WiFLWD��R�QRUPD�TXH�FRQVWLWX\D�XQD�UHQXQFLD��VHUiQ�QXORV�´��5HDO

$FDGHPLD�GH�OD�OHQJXD�(VSDQRxD�������

�����(VWH�SULQFLSLR�YHOD�HO�FXPSOLPLHQWR�GH�ORV�GHUHFKRV�GH�ORV�WUDEDMDGRUHV�FRPR�HO

GH�SHUFLELU� XQD� UHPXQHUDFLyQ�PtQLPD��HV�GHFLU�� SRU� OR�PHQRV�XQ� VDODULR�EiVLFR�XQLILFDGR�

TXH�HQ� FDVR�GH�TXH�HVWH� WUDEDMH� KRUDV�H[WUDV� R� VXSOHPHQWDULDV� HVWDV� VHDQ� UHPXQHUDGDV

FRQIRUPH�OD�OH\��HO�SDJR�GH�SUHVWDFLRQHV�R�TXH�UHFLEDQ�HO�SDJR�GH�VX�FHVDQWtD��DVt�FRPR�HO

FXPSOLPLHQWR�GH�OD�MRUQDGD�ODERUDO�GH���KRUDV�GLDULDV�R����KRUDV�VHPDQDOHV�

�����35,1&,3,2�'(�,17$1*,%,/,'$'�

(VWH� SULQFLSLR� TXH� ULJH� D� ODV� QRUPDV� GHO� GHUHFKR� ODERUDO� JDUDQWL]D� TXH� ORV

GHUHFKRV� FRQTXLVWDGRV� SRU� SDUWH� GH� ORV� WUDEDMDGRUHV� D� OR� ODUJR� GHO� WLHPSR� QR� VHDQ

YXOQHUDGRV�R�GHVFRQRFLGRV�SRU�QXHYDV� OH\HV�TXH�VH�SURPXOJXHQ�GHQWUR�GHO�RUGHQDPLHQWR

MXUtGLFR�� \�� SRU� WDQWR�� SURKtEH� D� TXLHQHV� FUHDQ� ODV� OH\HV�� HV� GHFLU� D� ORV� OHJLVODGRUHV�� OD

FUHDFLyQ�GH�QRUPDV�TXH�UHSUHVHQWHQ�³XQD�GHVPHMRUD�HQ�VXV�FRQGLFLRQHV�\�SUHVWDFLRQHV´�

� � � � � /XLV� (QULTXH� YLOOD� *LO�� HQ� VX� REUD� 'HUHFKR� ODERUDO� \� FROHFWLYR�� VHxDOD� TXH� HO

SULQFLSLR�GH� LQWDQJLELOLGDG�GH� ORV�GHUHFKRV�GH� ORV� WUDEDMDGRUHV�HV�GH�FDUiFWHU� IXQGDPHQWDO



GHQWUR� GHO� iPELWR� GHO� GHUHFKR� ODERUDO�� \� UHFDOFD�TXH�HVWRV�QR�SXHGHQ� VHU� ³GLVPLQXLGRV�R

YXOQHUDGRV´�D�PHQRV�GH�TXH�OD�OH\�H[SUHVDPHQWH�OR�SHUPLWD�

���/D�FRUWH�FRQVWLWXFLRQDO�GHO�(FXDGRU�GHQWUR�GH�VXV�GLFWDPHQHV�D��HVWDEOHFLGR�TXH

ORV� SULQFLSLRV� FRQVWLWXFLRQDOHV� GH� LQWDQJLELOLGDG� \� GH� LUUHQXQFLDELOLGDG� LPSLGHQ� TXH� H[LVWDQ

UHWURFHVRV�GH�GHUHFKRV�HQ�PDWHULD�ODERUDO�GHQWUR�GHO�WHUULWRULR�HQ�HO�TXH�VH�DSOLFDQ�

3RU�RWUD�SDUWH��WDPELHQ�WHQHPRV�HO�LQGXELR�SUR�RSHUDULR��TXH�VL�ELHQ�HV�FLHUWR�QR

HVWi�SRVLWLYL]DGR�GHQWUR�GH�OD�FRQVWLWXFLyQ�GH�OD�UHS~EOLFD�GHQWUR�GH�OD�GRFWULQD�VH�OR

FRQVLGHUD�FRPR�XQD�KHUUDPLHQWD�GHQWUR�GH�OD�LQWHUSUHWDFLyQ�FXDQGR�H[LVWH�GXGD�HQ

PDWHULD�ODERUDO�

�����,1'8%,2�352�23(5$5,2�

� � � � � (VWRV� SULQFLSLRV� WLHQHQ� FRPR� IXQFLyQ� VHU� XQD� GLUHFWUL]� TXH� LQVSLUH� GLUHFWD� R

LQGLUHFWDPHQWH� VROXFLRQHV� TXH� SXHGDQ� VHUYLU� SDUD� SURPRYHU� OD� DSUREDFLyQ� GH� QRUPDV� R

LQWHUSUHWDU�ODV�\D�H[LVWHQWHV��DVt�OR�PDQLILHVWD�$PpULFR�3Oi�

�����&DEDQHOODV�GH�WRUUHV��HQ�VX�GLFFLRQDULR�MXUtGLFR�HOHPHQWDO��OR�WUDGXFH�FRPR�³(Q�OD

GXGD��D� IDYRU�GHO�REUHUR´� \� OR�GHILQH�GH� OD�VLJXLHQWH�PDQHUD� ³(Q�FRQIOLFWRV�GH� WUDEDMR�� ODV

GXGDV�VH�WLHQHQ�TXH�UHVROYHU�D�IDYRU�GHO�WUDEDMDGRU��SRU�XQD�UD]yQ�GH�SURWHFFLyQ�VRFLDO�D�OD

SDUWH�PiV�QHFHVLWDGD�´��WRUUHV��������

� � � � � ³(O� LQGXELR� SUR� RSHUDULR� HV� XQ� FRQFHSWR� MXUtGLFR� GHO� GHUHFKR� GH� WUDEDMR� TXH

SHUPLWH�DO� MXH]�DQWH�GXGD� OHJLWLPD�VREUH�HO� VHQWLGR�GH�XQD�QRUPD� ODERUDO�� SUHIHULU� DTXHOOD

LQWHUSUHWDFLyQ�TXH�VHD�PiV�IDYRUDEOH�DO�WUDEDMDGRU�´�,QGLFy�'LHJR�/L]DPD�UHILULpQGRVH�D�HVWH

SULQFLSLR�� DJUHJDQGR� OR� VLJXLHQWH�� ³HO� LQGXELR� SUR� RSHUDULR� HV� XQ� FULWHULR� TXH� VH� XWLOL]D� HQ

FDVR� GH� TXH� XQD� QRUPD� MXUtGLFD� ODERUDO� SXHGD� HQWHQGHUVH� GH� YDULDV� PDQHUDV�´� �/L]DPD�

������



� � � � � (O� LQGXELR� SUR� RSHUDULR� HQ� HVFDQFLD� WLHQH� IXQFLyQ� LQWHUSUHWDWLYD� \� HQ� SRFDV

SDODEUDV� VLJQLILFD� TXH� HQ� FDVR� GH� GXGD� HQ� FXDQWR� ³VHQWLGR� \� DOFDQFH´� GHEH� LQWHUSUHWDUVH

VHJ~Q�OD�IDYRUDELOLGDG�DO�WUDEDMDGRU��\D�TXH�HV�OD�SDUWH�YXOQHUDEOH�GH�OD�UHODFLyQ�ODERUDO�

�� /(<�'(�&203$fË$6�

� � � � �/D�OH\�GH�FRPSDxtDV�HV�TXLHQ�VH�HQFDUJD�GH�UHJXODU�HO�iPELWR�VRFLHWDULR�HQ�HO

SDtV�� WDO� FRPR� OR� HVWDEOHFH� HO� DUWtFXOR� �� GH� OD� PHQFLRQDGD� QRUPD� ³DUW����� (O� FRQWUDWR� GH

FRPSDxtDV�HV�DTXHO�SRU�HO�FXDO�GRV�R�PiV�SHUVRQDV�XQHQ�VXV�FDSLWDOHV�R� LQGXVWULDV�SDUD

HPSUHQGHU�HQ�RSHUDFLRQHV�PHUFDQWLOHV�\�SDUWLFLSDU�GH�XWLOLGDGHV´��&RQJUHVR�1DFLRQDO������

3����

� � � � � $QWHV� GH� OD� H[SHGLFLyQ� GH� HVWD� QRUPD�� TXLHQ� UHJXODED� ODV� RSHUDFLRQHV

PHUFDQWLOHV�GH�ODV�VRFLHGDGHV�HUD�HO�WLWXOR�9,�GHO�OLEUR�,,�GHO�FyGLJR�GH�FRPHUFLR�KDVWD������

(O� SULPHU� FyGLJR�PHUFDQWLO� IXH�H[SHGLGR�HQ�������PLVPR�TXH� IXH� UHSOLFDGR�GHO� FyGLJR�GH

FRPHUFLR�HVSDxRO�GH������

� � � � � (Q������ VH�SUHVHQWD�HO� SUR\HFWR� GH� OH\� GH� FRPSDxtDV� OR� TXH� OOHYR�D� OD� MXQWD

PLOLWDU� D� SURPXOJDUOD� ³(Q� ������ HO� 'U�� )UDQFLVFR� 6DOJDGR�� �«��� RUJDQL]D� OD� SULPHUD

FRQIHUHQFLD� QDFLRQDO� GH� GHUHFKR� GRQGH� 5LFDUGR� &RUQHMR� SUHVHQWy� XQ� SUR\HFWR� GH� OH\� GH

FRPSDxtDV��FXDO�VLUYLy�SDUD� OD� MXQWD�PLOLDU�GH�JRELHUQR�GLFWH� OD�SULPHUD� OH\�GH�FRPSDxtDV�´

�$OGD]�������



����3HUR�QR�IXH�KDVWD�HO����GH�IHEUHUR�GH������TXH�VH�SURPXOJy�OD�OH\�GH�FRPSDxtDV

D�WUDYpV�GHO�GHFUHWR�VXSUHPR�Q~PHUR�����SXEOLFDGR�HQ�HO�UHJLVWUR�RILFLDO�QR�������VHSDUDQGR

HO�iPELWR�VRFLHWDULR�GHO�GHUHFKR�PHUFDQWLO�

� � � � � /D� SULPHUD� UHIRUPD� D� OD� OH\� GH� FRPSDxtDV� VH� GLR� ��� DxRV� GHVSXpV� GH� VX

SURPXOJDFLyQ�GH�OD�OH\��IXH�HO����GH�MXOLR�GH������TXH�IXHURQ�SXEOLFDGDV�HQ�HO�UHJLVWUR�RILFLDO

1R�����

������'HVGH�HVD�IHFKD�OH�VLJXLHURQ���PRGLILFDFLRQHV��VLHQGR�ODV�PiV�LPSRUWDQWHV�ODV

UHDOL]DGDV�HO����GH�RFWXEUH�GH�������HQ�HQHUR�GHO�������GRQGH�VH�PRGLILFy�HO�UHTXLVLWR�GH

FDSLWDO� PtQLPR� GH� ODV� FRPSDxtDV� \� OD� LQWHJUDFLyQ� GHO� FDSLWDO� PHGLDWH� ELHQHV�

UHVSHFWLYDPHQWH��\�HQ�IHEUHUR�GH������GRQGH�VH�PRGLILFy�QRUPDV�\�SURFHGLPLHQWRV�SDUD�ODV

FRPSDxtDV�TXH�VRQ�YLJLODGDV�SRU�OD�VXSHULQWHQGHQFLD�GH�FRPSDxtDV�

� � � � � /D� DFWXDO� FRGLILFDFLyQ� GH� FRPSDxtDV� IXH� SXEOLFDGD� HQ� HO� DxR� ������ \� IXH

SURPXOJDGD�PHGLDQWH�UHJLVWUR�RILFLDO�����HO���GH�QRYLHPEUH�GH������

� � � � �(VWD� OH\�KD�VLGR�UHIRUPDGD�HQ�GLIHUHQWHV�RFDVLRQHV� OD�SULPHUD�HQ�HO�DxR������

������ ����� SRU� HQXPHUDUODV�� �«��� ODV� PiV� UHFLHQWHV� VH� KDQ� GDGR� HQ� ����� \� ����

UHVSHFWLYDPHQWH�

�����5()250$������

�����/D�UHIRUPD�GH������JLUy�HQ�WRUQR�D�OD�HILFLHQFLD�GH�ORV�WUiPLWHV�DGPLQLVWUDWLYRV�

IXH�SURPXOJDGD�PHGLDQWH�UHJLVWUR�RILFLDO�QR�����HO���GH�RFWXEUH�GH������GRQGH�VH�H[SLGLy�OD

OH\� RUJiQLFD� GH� RSWLPL]DFLyQ� \� HILFLHQFLD� GH� WUiPLWHV� DGPLQLVWUDWLYRV�� VXV� SULQFLSDOHV

PRGLILFDFLRQHV�IXHURQ�ODV�VLJXLHQWHV�

ā(Q� FXDQWR� D� OD� UHVSRQVDELOLGDG� VROLGDULD�� VH� HVWDEOHFH� UHVSRQVDELOLGDG� VROLGDULD� H

LOLPLWDGD�GH�ORV�VRFLRV�R�DFFLRQLVWDV�TXH�KXELHUHQ�DXWRUL]DGR�DO�UHSUHVHQWDQWH�OHJDO�UHDOL]DU

QXHYDV�SUHVWDFLRQHV�



ā� UHIHUHQWH�D� OD� MXQWD�GH�DFFLRQLVWDV��D�SDUWLU�GH�HVWD� UHIRUPD�VH�SHUPLWH�TXH�HVWDV

SXHGDQ�VHU�YtD� WHOHPiWLFD�� ODV�FRQYRFDWRULDV�D�HVWiV�VH�GHEHQ�UHDOL]DU�VHJ~Q� OR�VHxDOH�HO

HVWDWXWR�\�VHU�QRWLILFDGDV���GtDV�DQWHV�

�����5()250$6������

(VWD� PRGLILFDFLyQ� VH� GLR� D� WUHYpV� GH� OD� � ³OH\� RUJiQLFD� GH� HPSUHQGLPLHQWR� H

LQQRYDFLyQ´�SXEOLFDGD�HQ�HO�5HJLVWUR�RILFLDO�HPLWLGR�HO����GH�IHEUHUR�GH�������HO�REMHWLYR�GH

HVWD�UHIRUPD�IXH�IDFLOLWDU�\�IRPHQWDU�HO�VXUJLPLHQWR�\�PDQHMR�GH�HPSUHQGLPLHQWRV�

����(VWD�UHIRUPD�LQWURGXMR�\�PRGLILFy�ILJXUDV�GHQWUR�GH�ODV�6RFLHGDGHV�PHUFDQWLOHV�HQ

EHQHILFLR�H�LQWHUpV�FROHFWLYR��%,&��\�GHQWUR�GH�ODV�6RFLHGDGHV�DQyQLPDV�VLPSOLILFDGDV��6$6��

� � � � 'HQWUR� GHO� iPELWR� ODERUDO� HQ� ODV� VRFLHGDGHV� GH� LQWHUpV� FROHFWLYR�� WLHQH� XQD

PRGLILFDFLyQ� UHOHYDQWH� GHQWUR� GHO� FDSLWDO� ODERUDO� ³7RPD� HQ� FXHQWD� ORV� LQWHUHVHV� GH� ORV

WUDEDMDGRUHV� FRQVLGHUDQGR� DVSHFWRV� WDOHV� FRPR� UHPXQHUDFLyQ� UD]RQDEOH� \� EUHFKDV

VDODULDOHV� \� VXEVLGLRV� GH� FDSDFLWDFLyQ´� �1RERD�� SHxD� \� WRUUHV�� ������ HVWD� UHIRUPD� OHV� GD

JUDQGHV�EHQHILFLRV�D�ORV�WUDEDMDGRUHV�HQ�FXDQWR�D�VX�UHPXQHUDFLyQ��VLJXLHQGR�ORV�SULQFLSLRV

FRQVWLWXFLRQDOHV��\�GHPiV�EHQHILFLRV�

� � � � (Q� HO� DxR� ����� VH� UHDOL]y� XQD� VHJXQGD�PRGLILFDFLyQ� HQ� HVWD� QRUPD�� HVWD� YH]

GHELGR�DO� FRQWH[WR�JOREDO�GH� OD�HPHUJHQFLD� VDQLWDULD�SRU� OD�SDQGHPLD�GH�FRYLG����TXH�VH

HQIUHQWDED�HO�SODQHWD��SDUD�SURWHJHU�D�VXV�FLXGDGDQRV� ORV�JRELHUQRV� LPSXVLHURQ� ULJXURVDV

FXDUHQWHQDV�TXH�GHEtDQ� VHU� FXPSOLGDV� \�TXH�REOLJy�D� ORV�GLVWLQWRV� VHFWRUHV�D�XQD� UiSLGD

PRGHUQL]DFLyQ�GH�SURFHVRV��\�OD�OH\�GH�FRPSDxtDV�QR�IXH�OD�H[FHSFLyQ�

�����(QWUH�ODV�PRGLILFDFLRQHV�UHVDOWDQ�ODV�VLJXLHQWHV�

� ā� /RV� VRFLRV� \� DFFLRQLVWDV� SXHGHQ� UHQXQFLDU� D� VX� GHUHFKR� D� DFXGLU� D� XQD� MXQWD

JHQHUDO��VXV�DFFLRQHV�R�SDUWLFLSDFLRQHV�GHO�UHQXQFLDQWH�VH�FRPSDUWLUiQ�FRQ�HO�FXyUXP�GH�OD

LQVWDODFLyQ�



ā� (Q� SURFHVRV� GH� GLVROXFLyQ�� ODV� VRFLHGDGHV� SRGUiQ� FHGHU� GH� PDQHUD� JOREDO� VXV

DFWLYRV� \� ELHQHV� D� FDPELR� GH� FRQWUDSUHVWDFLyQ� PLVPD� TXH� QR� SRGUiQ� VHU� DFFLRQHV�

SUHVWDFLRQHV� R� GH� VLPLODU� tQGROH�� OD� FRPSDxtD� FHGHQWH� VH� FDQFHODUi� VLQ� SURFHGLPLHQWR

DGLFLRQDO�� FXDQGR� VH� KD\D� UHSDUWLGR� HQWUH� VXV� VRFLRV� R� DFFLRQLVWDV� OD� FRQWUDSUHVWDFLyQ

UHFLELGD�SRU�OD�YHQWD�GH�DFWLYRV�\�SDVLYRV�

�� 5()250$�$�/$�/(<�'(�&203$f,$6�0$5=2������

(Q�PDU]R�GHO�SUHVHQWH�DxR�VH�SURPXOJy� OD� OH\� UHIRUPDWRULD�D� OD� OH\�GH�FRPSDxtDV

SDUD� OD� RSWLPL]DFLyQ� H� LPSXOVR� HPSUHVDULDO� \� SDUD� HO� IRPHQWR� GHO� JRELHUQR� FRUSRUDWLYR

PHGLDQWH�HO�UHJLVWUR�RILFLDO�����

(VWD�UHIRUPD��FRPR�VX�QRPEUH�OR�LQGLFD��VH�OD�DSOLFD�GHQWUR�GH�OD�QRUPDWLYD�FRQ�HO

ILQ�GH�TXH�VH�RSWLPLFH�HO�VHFWRU�VRFLHWDULR�\�ORJUH�HVWDQGDUL]DUVH�FRQ�ORV�JRELHUQRV

FRUSRUDWLYRV�GH�OD�UHJLyQ��³(VWD�XғOWLPD�UHIRUPD�SURIXQGL]D�\�GD�XQ�SDVR�DGLFLRQDO�D�OD

PRGHUQL]DFLRғQ� GHO� UHғJLPHQ� VRFLHWDULR�� OOHYDғQGROR� LQFOXVR� KDFLD� QXHYRV� KRUL]RQWHV�

FRPR� OR� HV� OD� UHVROXFLRғQ� GH� FRQIOLFWRV� VRFLHWDULRV�� UHFRQRFLHQGR� TXH� HVWRV� WLHQHQ

FDUDFWHULғVWLFDV�SURSLDV�´�DVt�OR�LQGLFD�0DUtD�-RVH�ÈOYDUH]�JHUHQWH�GH�FRQVXOWRUtD�OHJDO

3Z&�(FXDGRU�

“La reforma a la Ley de Compañías, publicada en el Registro Oficial el 15 de

marzo de 2023, responde a los compromisos internacionales adquiridos por

Ecuador y la necesidad de contar con una normativa alineada a las nuevas

exigencias y propuestas de los empresarios, en otras palabras, responde a la

necesidad de regular y acompañar la realidad empresarial” �$OYDUH]�������



$VL�FRPR�WDPELHQ�VHxDOD�TXH�HVWD�UHIRUPD�REHGHFH�D�FRPSURPLVRV�LQWHUQDFLRQDOHV

TXH� HO� SDLV� DGTXLULy�� HQWUH� ORV� FXDOHV� HVWD� HO� DOLQHUDUVH� D� ODV� QXHYDV� H[JHQFLDV� \

SURSXHVWDV�GDGDV�SRU�OD�FRPXQLGDG�HPSUHVDULDO�

(QWUH�ODV�UHIRUPDV�UHDOL]DGDV�VH�GHVWDFD�OD�IRUPD�GH�FRQVWLWXLU�FRPSDxLDV�PHLDQUH

FRQWUDWR�XQLODWHUDO��OD�UHVSRQVDELOLGDGHV�GH�ORV�DFFLRQLVWDV�HQ�VRFLHGDGHV�DQRQLPDV�

\�WDPELHQ�WHQHPRV�VREUH�OD�UHVSRQVDELOLGDG�GH�ORV�DGPLVLWUDGRUHV�

$57,&8/2����'(�/$�/(<�5()250$725,$�$�/$�/(<�'(�&203$f,$6�3$5$

/$�237,0,=$&,Ï1�(�,038/62�(035(6$5,$/�

8QR�GH�ORV�DUWLFXORV�PRGLILFDGRV�SRU�OD�UHIRUPD�SURPXOJDGD�HQ�PDU]R�HV�HO�DUWLFXOR

���� GH� OD� OH\� GH� FRPSDxLDV� TXH� KDFH� UHIHUHQFLD� DO� DGPLQLVWUDGRU� GH� OD� VRFLHGDG�

SXHV�HVWDEOHFH�HO�SRGHU�TXH�WLHQH�HO�DGPLQLVWUDGRU��SHUR�TXH�VLQ�HPEDUJR�UHTXLHUH

OD�DXWRUL]DFLyQ�GHO�yUJDQR��DVt�FRPR�WDPELpQ�VHxDOD�OR�TXH�QR�FRQVWD�GHQWUR�GH�ODV

IDFXOWDGHV�GHO�DGPLQLVWUDGRU��FRPR�OR�HV�OD��FHVLyQ�R�GHOHJDFLyQ�GH�IXQFLRQHV�

$O�PHQFLRQDGR�DUWLFXOR��FRQ�OD�UHIRUPD��VH�OH�DXPHQWy�WUHV�LQFLVRV��(Q�HVWH�DJUHJDGR

VH�HVWDEOHFH�OD�UHVSRQVDELOLGDG�TXH�WHQGUtD�HO�DGPLQLVWUDGRU�HQ�GLVWLQWDV�VLWXDFLRQHV�

(Q�HO�VHJ~QGR�LQFLVR�DJUHJDGR�VH�HVWDEOHFH�OR�VLJXLHQWH�

“Los administradores responderán solidariamente ante la sociedad, los
accionistas y terceros, por los perjuicios derivados de las actuaciones u
omisiones en las que medie dolo, mala fe o violación de sus deberes, de
conformidad con el inciso siguiente. Estarán exentos de responsabilidad
aquellos administradores que no hubieren participado en la acción de la que
surgiere el perjuicio.” �$VDPEOHD�1DFLRQDO�������

�(VWH�DXPHQWR�PRGLILFD� OD�UHVSRQVDELOLGDG�VROLGDULD�TXH�WLHQHQ� ORV�DGPLQLVWUDGRUHV

HQ� FXDQWR� D� ODV� REOLJDFLRQHV� ODERUDOHV�� \D� TXH� DO� OLPLWDU� HVWD� UHVSRQVDELOLGDG



VROLGDULD�GH�ORV�DGPLQLVWUDGRUHV�VROR�VH�GH�HQ�ORV�FDVRV�GH�TXH�PHGLDQWH�YLD�MXGLFLDO

VH�HVWDEOH]FD�TXH�VH�KD�DFWXDGR�GH�PDQHUD�GRORVD�

�¢48,(1(6�621�/26�$'0,1,675$'25(6�'(�/$�62&,('$'"

� � � � � /RV� DGPLQLVWUDGRUHV� GH� OD� VRFLHGDG� VRQ� TXLHQHV� UHSUHVHQWDQ� \� JHVWLRQDQ� ODV

DFWLYLGDGHV� \� YLQFXORV� GH� OD� VRFLHGDG� SDUD� FXPSOLU� FRQ� HO� REMHWR� VRFLDO� GH� OD

FRPSDxtD�

� � � � �/D� OH\�GH�FRPSDxLDV�GHQWUR�GHO�DUWLFXOR����HVWDEOHFH�TXH� ORV�DXWRUL]DGRV�SDUD

UHDOL]DU� ORV� DFWRV� \� FRQWUDWRV� QHFHVDULRV� SDUD� FXPSOLU� ORV� ILQHV� VRFLDOHV� VRQ� ORV

DGPLQLVWUDGRUHV��DVL�FRPR�WDPELHQ�VHUiQ�ORV�HQFDUJDGRV�GH�OOHYDU�OD�FRQWDELOLGDG�\

DFWDV�GH�OD�PLVPD�

�����/RV�DGPLQLVWUDGRUHV�VHUiQ�ORV�TXH�VH�QRPEUHQ�GHQWUR�GHO�HVWDWXWR�FRQVWLWXWLYR�GH

OD� FRPSDxtD�� SRU� DFXHUGR� HQWUH� ORV� VRFLRV� R� SRU�PD\RULD� GH� YRWRV� GH� OD� MXQWD� GH

DFFLRQLVWDV��VHJ~Q�HO�DUWLFXOR����GH�OD�OH\�GH�FRPSDxLDV�

(Q�FXDQWR�D� OD�UHVSRQVDELOLGDG�GH� ORV�DGPLQLVWUDGRUHV��HVWRV�VHUiQ�SHUVRQDOPHQWH

UHVSRQVDEOHV�SRU�ORV�DFWRV�TXH�UHDOL]DUp�GHQWUR�GH�VX�JHVWLyQ�

2%/,*$&,21(6�62/,'$5,$6�

����¢(Q�TXH�FRQVLVWH�OD�REOLJDFLyQ�VROLGDULD"�(VWH�WLSR�GH�REOLJDFLRQ�FRQVLVWH�R�VH�GD

FXDQGR� VH� SXHGH� H[LJLU� D� FXDOTXLHUD� GH� ORV� GHXGRUHV� HO� FXPSOLPLHQWR� GH� XQD

REOLJDFLyQ�GHWHUPLQDGD��R�TXH�FXDOTXLHUD�GH�ORV�DFUHHGRUHV�SRGULD�H[LJLUOD�



����(VWD�VROLGDULGDG�SXHGH�VHU�DFWLYD��SDVLYD�R�PL[WD��GHQWUR�GH�OD�VROLGDULGDG�DFWLYD

ORV�DFUHHGRUHV�H[LJHQ� OD� WRWDOLGDG�GHO� FUpGLWR��(Q� OD� VROLGDULGDG�SDVLYD�VH�H[LJH�HO

FXPSOLPLHQWR� GH� FXDOTXHUD� GH� VXV� GHGXGRUHV�� \� OD� VROLGDULGDG� PL[WD� YDULRV

DFUHHGRUHV�H[LJHQ�D�FXDOTXLHUD�GH�ORV�GHXGRUHV�HO�FXPSOLPLHQWR�GH�OD�REOLJDFLyQ�

/RV�UHTXLVLWRV�TXH�GHEH�GH�WHQHU�OD�REOLJDFLyQ�SDUD�TXH�VH�FRQVLGHUH�XQD�REOLJDFLyQ

VROLGDULD�VRQ�ORV�VLJXLHQWHV�

ā�WHQHU�SOXUDOLGDG�GH�VXMHWRV�

ā� 'HEH� VHU� XQD� VROD� SUHVWDFLyQ�� DVL� OR� HVWDEOHFH� HO� DUW�� ����� GHO� &RGLJR� &LYLO

HFXDWRULDQR� ³Puede ser diputado para el cobro y recibir válidamente el pago,

cualquiera persona a quien el acreedor cometa este encargo, aunque al tiempo de

conferírsele no tenga la administración de sus bienes, ni sea capaz de tenerla�´

�&RQJUHVR�QDFLRQDO�������

ā3XHGH�H[LVWLU�SOXUDOLGDG�GH�YLQFXORV�

����(VWH�XOWLPR�SXQWR�GH�³SOXUDOLGDG�GH�YLQFXORV´�TXLHUH�GHFLU�TXH�OD�SUHVWDFLyQ�WLHQH

TXH� VHU� XQD� VROD� SHUR� HO� YLQFXOR� 'HXGRU�$FUHHGRU� R� $FUHHGRUHV�'HXGRUHV� R� HO

YLQFXOR� GH� FDGD� XQR� GH� ORV� GHXGRUHV� FRQ� FDGD� XQR� GH� ORV� DFUHHGRUHV� SXHGH� VHU

GLVWLQWR�

¢�$�48(�6(�5(),(5(�/$�5(63216$%,/,'$'�62/,'$5,$"

/D�UHVSRQVDELOLGDG�VROLGDULD�WLHQH�VX�RULJHQ�GHQWUR�GHO�GHUHFKR�URPDQR��\D�TXH

HQ� DTXHOOD� pSRFD� HUD� FRP~Q� TXH�P~OWLSOHV� GHXGRUHV� DVXPLHUDQ� REOLJDFLRQHV� GH�PDQHUD

FRQMXQWD��GHQWUR�GH�HVWH�FRQWH[WR��VH�GHQRPLQDED�OD�VROLGDULGDG�FRPR�LQVROLGXP�D�DTXHOOD



UHVSRQVDELOLGDG� TXH� HV� FRPSDUWLGD� DO� PLVPR� WLHPSR� SRU� YDULRV� GHXGRUHV� R� YDULRV

DFUHHGRUHV�

������5DIDHO�2VOp�HQ�VX�DUWtFXOR�³¢4Xp�HV�OD�VROLGDULGDG"´�PDQLILHVWD�TXH�HVWH�VHQWLGR

GH�UHVSRQVDELOLGDG�VROLGDULD�KD�VLGR�FDXVD�GH�JUDQGHV�PRYLPLHQWRV�VRFLDOHV�HQ� OD�KLVWRULD

GH�OD�KXPDQLGDG�D�OR�ODUJR�GHO�VLJOR����\�����OD�SULPHUD�DSDULFLyQ�GH�IXH�HQ�HO�PDUFR�GH�OD

UHYROXFLyQ�IUDQFHVD�FRQ�OD�SDODEUD�³VRFLDOLWp´��2VOq��������

� � � � �*D\R�H[SOLFD� OD�UHVSRQVDELOLGDG�VROLGDULD�GH�OD�VLJXLHQWH�PDQHUD��³8Q�SDGUH�GH

IDPLOLD� SRQH� D� VX� KLMR� EDMR� VX� SRWHVWDG� R� D� XQ� HVFODYR� DO� IUHQWH� GH� XQ� QHJRFLR�� OD

UHVSRQVDELOLGDG�HV�VROLGDULD�´

(VWD�ILJXUD�SXHGH�UHVXOWDU�FRPSOHMR�GH�GHILQLU�R�GHWHUPLQDU��\D�TXH�VH�FRQIXQGH

FRQ�HO�FRQFHSWR�GH�REOLJDFLyQ�VROLGDULD��$OJXQRV�GHILQHQ�D� OD�5HVSRQVDELOLGDG�VROLGDULD�VH

GD�FXDQGR�D�SHVDU�GH�TXH� OD�REOLJDFLyQ�VHD�GLYLVLEOH��\�FXDQGR�H[LVWD�SOXUDOLGDG�HQWUH� ORV

VXMHWRV��\�FDGD�XQR�GH�ORV�GHXGRUHV�GHED�GH�SDJDU�DTXHOOD�GHXGD�

����2WURV�REVHUYDQ�D�OD�UHVSRQVDELOLGDG�VROLGDULD�FRPR�XQD�³LQVWLWXFLyQ�MXUtGLFD´�TXH

QDFH� GHO� GHUHFKR� FLYLO� \� TXH� GHQWUR� GHO� GHUHFKR� ODERUDO� VLUYH� FRPR� LQVWUXPHQWR� SDUD

UHVSRQGHU�ORV�GHUHFKRV�GH�ORV�WUDEDMDGRUHV�\�OD�UHODFLyQ�FRQWUDFWXDO�FRQ�VXV�HPSOHDGRUHV�

5HVSRQVDELOLGDG�YV�2EOLJDFLyQ

� � � � � 'HILQDPRV� OD� SDODEUD� UHVSRQVDELOLGDG�� VHJ~Q� OD� 5HDO� $FDGHPLD� GH� OD

/HJXD� (VSDxROD� �5$(��� FDUJR� X� REOLJDFLyQ� PRUDO� TXH� UHVXOWH� SDUD� DOJXLHQ� GHO

SRVLEOH�HUURU�HQ�DOJXQD�FRVD�R�DVXQWR�GHWHUPLQDGR�

� � � � � 'HQWUR� GH� VX� GLFFLRQDULR� MXUtGLFR� HOHPHQWDO� &DEDQHOODV� GH� 7RUUHV�

GHWHUPLQD� OD� UHVSRQVDELOLGDG� GH� OD� VLJXLHQWH� IRUPD�� ³/D� REOLJDFLyQ� GH� UHSDUDU� \



VDWLVIDFHU�SRU�XQR�PLVPR�R��HQ�RFDVLRQHV�HVSHFLDOHV��SRU�RWUR��OD�SHUGLGD�FDXVDGD�

HO�PDO�LQIHULGR�R�HO�GDxR�RULJLQDGR�´�������

� � � � �3RU�RWUR� ODGR�� GHILQDPRV� WDPELpQ� OD�SDODEUD�REOLJDFLyQ�� TXH�QR�HV�RWUD

FRVD� PiV� TXH� ³$TXHOOR� TXH� DOJXLHQ� HVWi� REOLJDGR� D� KDFHU´� HQ� HO� GLFFLRQDULR� GH

2[IRUG�VH�HVWDEOHFH�FRPR�OD�³([LJHQFLD�HVWDEOHFLGD�SRU�OD�PRUDO��OD�OH\�R�DXWRULGDG´�

� � � &DEDOOHQDV� GH� 7RUUHV� VH� GHILQH� FRPR� ³XQ� SUHFHSWR� GH� LQH[FXVDEOH

FRPSOLPLHQWR´�\�³&DUJD��WHUHD��IXQFLyQ�H[LJLGD�SRU�OD�OH\�UHJODPHQWR�R�QDWXUDOH]D�GHO

HVWDGR�R�VLWXDFLyQ´��7RUUHV�������

� � � &RQFHSWXDOPHQWH�� VH� SRGUtD� GHWHUPLQDU� TXH� ORV� WpUPLQRV� GH

UHVSRQVDELOLGDG�\�REOLJDFLyQ�VRQ�³FDVL´�VLQyQLPRV��\D�TXH�OD�UHVSRQVDELOLGDG�HV�XQD

REOLJDFLyQ� TXH� EXVFD� UHSDUDU� XQ� HUURV� \� REOLJDFLyQ� VH� SRGUtD� GHFLU� TXH� HV� XQD

H[LJHQFLD�TXH�QDFH�GH�OD�OH\�

� � � 5HVSRQVDELOLGDG� MXUtGLFD�� HV� RWUR� FRQFHSWR�� TXH� HQJORED� OR� TXH� HV� XQD

REOLJDFLyQ�\�OR�TXH�FRQOOHYD�OD�UHVSRQVDELOLGDG��SXHV�VH�FRQFLEH�FRPR�OR�VLJXLHQWH�

FRPR�XQ�HVWDGR� MXUtGLFR� HQ� HO� TXH� VH� HQFXHQWUD� XQD�SHUVRQD�TXH�SXHGD�SDGHFHU

VDQFLyQ� MXUtGLFD� DOJXQD� TXH� VH� OOHYD� D� FDER� SRU� XQD� DXWRULGDG� FRQ� MXULVGLFFLyQ

FRUUHVSRQGLHQWH�

�� 5(63216$%,/,'$'�62/,'$5,$�<�(/�'(5(&+2�/$%25$/�

����'HVSXpV�GH�WRGR�OR�H[SXHVWR��VH�SXHGH�HVWDU�GH�DFXHUGR�FRQ�HO�FRQFHSWR

GH� TXH� OD� UHVSRQVDELOLGDG� VROLGDULD� QR� HV�PiV� TXH� HO� YtQFXOR� R� UHODFLyQ� TXH� KD\

HQWUH� YDULRV� GHXGRUHV� GRQGH� FDGD� XQR� GHEHUi� UHVSRQGHU� SRU� OD� WRWDOLGDG� GH� XQD

REOLJDFLyQ�GHWHUPLQDGD�



�����(O�REMHWLYR�SULQFLSDO�GH�OD�UHVSRQVDELOLGDG�VROLGDULD�HV�SURWHJHU�DO�DFUHHGRU

GH� OD� REOLJDFLyQ�� \D� TXH� IDFLOLWD� OD� H[LJHQFLD� GHO� FXPSOLPLHQWR� GH� GHWHUPLQDGD

REOLJDFLyQ��\�HQ�VHJXQGR�OXJDU�WLHQH�OD�IXQFLyQ�GH�VLPSOLILFDU�HO�SURFHVR�GH�FREUR�GH

OD�PLVPD��\D�TXH�HO�DFUHHGRU�SXHGH�GLULJLUVH�D�FXDOTXLHUD�GH� ORV�GHXGRUHV�SDUD� OD

H[LJHQFLD�GH�GLFKR�SDJR��HQ�RWUDV�SDODEUDV�HV�XQD�JDUDQWtD�SDUD�HO�FXPSOLPLHQWR�GH

XQD�REOLJDFLyQ�

� � 3DUD� UHVXPLUOR�� OD� UHVSRQVDELOLGDG� VROLGDULD� GHQWUR� GHO� GHUHFKR� ODERUDO� HV

XQD� KHUUDPLHQWD� TXH�� GH� FLHUWD� IRUPD�� SURWHJH� \� JDUDQWL]D� DO� WUDEDMDGRU�� D� TXLHQ

SURWHJH�� TXH� OD� REOLJDFLyQ� DGHXGDGD� R� QR� FDQFHODGD� SRU� HO� HPSOHDGRU� R

HPSOHDGRUHV� SXGLHUD� WHQHU� FRQ� HVWH� YD� D� VHU� FXPSOLGD� SRU� FXDOTXLHUD� GH� ORV

HPSOHDGRUHV�

�� &2175$326,&,Ï1�'(�1250$6�

����+DQV�.HOVHQ�H[SUHVy�OR�VLJXLHQWH��ODV�QRUPDV�\�VX�XQLFLGDG�GHEHQ�DWHQGHU

TXH� HQ� HO� RUGHQ� MXUtGLFR� VH� GHVFULEHQ� HQXQFLDGRV� TXH� QR� VH� FRQWUDGLFH�� OR� TXH

TXLHUH� GHFLU�� TXH� HO� RUGHQDPLHQWR� MXUtGLFR�� LGHDOPHQWH�� GHEHUtD� FRQIRUPDUVH� SRU

QRUPDV�TXH�QR�VH�FRQWUDSRQJDQ�

����¢(Q�TXp�FRQWH[WR�VH�GD�OD�FRQWUDSRVLFLyQ�GH�QRUPDV"�/D�FRQWUDSRVLFLyQ�R

DQWLQRPLD�MXUtGLFD�VH�GD�FXDQGR�H[LVWHQ�QRUPDV�TXH�VH�HQFXHQWUDQ�UHFtSURFDPHQWH

HQ�FRQIOLFWR��DVt� OR�GLFH�,QpV�3D]RV�HQ�VX�DUWLFXOR�³(O�FRQIOLFWR�DSDUHFH�FXDQGR�XQD

QRUPD� GHWHUPLQD� XQD� FRQGXFWD� FRPR� GHELGD� \� RWUD� QRUPD� REOLJD� D� XQD� FRQGXFWD

LQFRPSDWLEOH�FRQ�OD�SULPHUD´��3D]RV��6�I�



� � � � � � �/D�DQWLQRPLD� MXUtGLFD�VH�GHILQH�FRPR�HO�FKRTXH�GH�GRV�SURSRVLFLRQHV

LQFRPSDWLEOHV� TXH� QR� SXHGHQ� VHU� YHUGDGHUDV� DO� PLVPR� WLHPSR� GHQWUR� GHO� PDUFR

MXUtGLFR��D�VLPSOH�YLVWD�SRGUtDPRV�HVWDU�KDEODQGR�GH�VLQyQLPRV��\D�TXH�HQ�DPERV

FDVRV�VH�KDFH�UHIHUHQFLD�D�GRV�QRUPDV�HQ�FRQIOLFWR��SHUR�HQ�UHDOLGDG�VL�H[LVWH�XQD

GLIHUHQFLD�VXVWDQFLDO��\D�TXH�HQ�HO�FDVR�GH�XQD�DQWLQRPLD�MXUtGLFD�VH�GD�FXDQGR�GRV

QRUPDV� GHO� PLVPR� UDQJR� VH� FRQWUDGLFHQ�� GRV� OH\HV� RUJiQLFDV� SRU� HMHPSOR�� \� OD

FRQWUDSRVLFLyQ�GH�QRUPDV�VH�GD�FXDQGR�HO�FRQIOLFWR�VH�GD�HQWUH�QRUPDV�GH�GLVWLQWR

UDQJR��FRPR�HV�HO�FRQIOLFWR�D�DQDOL]DU�HQ�HO�SUHVHQWH�WUDEDMR�TXH�HV� OD�FRQVWLWXFLyQ

GH� OD� UHS~EOLFD�� HO� FyGLJR� GH� WUDEDMR� \� OD� OH\� GH� FRPSDxtDV� HQ� UHIHUHQFLD� D� OD

UHVSRQVDELOLGDG�VROLGDULD�GH�ORV�DGPLQLVWUDGRUHV�GH�ODV�FRPSDxtDV�

&2167,78&,Ï1�'(�/$�5(3Ò%/,&$�<�(/�&Ï',*2�'(�75$%$-2�YV�/$
5()250$�

� � � � �(Q�HO�DUWtFXOR�����GH� OD�FRQVWLWXFLyQ�GH� OD� UHS~EOLFD�VH�HVWLSXODQ� ORV���

SULQFLSLRV� TXH� HQ� PDUFDQ� DO� GHUHFKR� ODERUDO� HQ� (FXDGRU�� \� SDUD� GHPRVWUDU� OD

FRQWUDSRVLFLyQ�TXH�H[LVWH�HQWUH�OD�FRQVWLWXFLyQ�GH�OD�UHS~EOLFD��OD�UHIRUPD�DO�DUWtFXOR

����GH� OD� OH\�GH�FRPSDxtDV�\�HO�DUWLFXOR����GHO�FyGLJR�GH� WUDEDMR��KDEODUHPRV�GHO

QXPHUDO���GHO�DUWLFXOR�����GH�OD�FRQVWLWXFLyQ�GH�OD�UHS~EOLFD�TXH�GHFODUD�OR�VLJXLHQWH�

ORV�GHUHFKRV�GHO� WUDEDMR�VRQ� LQDOLHQDEOHV�HV� LQWDQJLOHV�\� WRGD�GLVSRVLFLyQ�FRQWUDWLD

VHUD�QXOD�

<��SRU�RWUR�ODGR��WHQHPRV�DO�DUWtFXOR����GHO�FyGLJR�GH�WUDEDMR�GRQGH�HVWDEOHFH

OD�UHVSRQVDELOLGDG�GH�ORV�DGPLQLVWUDGRUHV�GH�ODV�FRPSDxtDV�IUHQWH�D�ODV�REOLJDFLRQHV

ODERUDOHV��\�TXH�FRUUHVSRQGH�D�XQD�UHVSRQVDELOLGDG�VROLGDULD�



Art. 36.- Representantes de los empleadores.- Son representantes de los

empleadores los directores, gerentes, administradores, capitanes de barco, y

en general, las personas que a nombre de sus principales ejercen funciones

de dirección y administración, aun sin tener poder escrito y suficiente según el

derecho común.

El empleador y sus representantes serán solidariamente responsables en sus

relaciones con el trabajador.

Exceptúase de la solidaridad señalada en el inciso anterior a las entidades

que conforman el sector público y a las empresas públicas. En consecuencia,

no podrá ordenarse medida cautelar o ejecutarse sentencia alguna en contra

de los representantes legales o administradores de las referidas entidades o

empresas. (Congreso nacional, 2005)

0LHQWUDV� TXH� HQ� HO� DUWLFXOR� UHIRUPDGR� HQ� OD� OH\� GH� PRGHUQL]DFLyQ� VXSULPH� OD

UHVSRQVDELOLGDG� VROLGDULD� TXH� HVWDEOHFH� HO� FyGLJR� GH� WUDEDMR� LQFXPSOLHQGR� HO

PDQGDWR� FRQVWLWXFLRQDO� GH� OD� LQWDQJLELOLGDG� H� LUUHQXQFLDELOLGDG� GH� ORV� GHUHFKRV

ODERUDOHV�HQ�(FXDGRU�

¢&Ï02�)81&,21$ /$�5(63216$%,/,'$'�62/,'$5,$�(1�(&8$'25"

� � � � � $� FRQWLQXDFLyQ� DQDOL]DUHPRV� FDVRV� HQ� HO� FXDO� VH� KDFH� UHIHUHQFLD� D� OD

UHVSRQVDELOLGDG� VROLGDULD� HQ� FXDQWR� D� REOLJDFLRQHV� ODERUDOHV�� VH� DQDOL]DUi� HO

FRQWH[WR� GHO� FDVR�� GHWHUPLQDU� VREUH� HO� IXQFLRQDPLHQWR� GH� OD� UHVSRQVDELOLGDG

VROLGDULD�\�OD�RSLQLRQ�GHO�DXWRU�DO�UHVSHFWR�



&$62�$�

�����(O�SULPHU�FDVR�D�DQDOL]DU�FRUUHVSRQGH�DO�MXFLR��������������������GHQWUR�GH�OD

VDOD�PXOWLFRPSHWHQWH�GH� OD�FRUWH�SURYLQFLDO�GH� MXVWLFLD�GH�]DPRUD�FKLQFKLSH��GRQGH

VH� LQWHUSRQH� XQD� DFFLyQ� FRQVWLWXFLRQDO� GH� KDEHDV� GDWD� HQ� FRQWUD� GHO� LQVWLWXWR

HFXDWRULDQR�GH�VHJXULGDG�VRFLDO�GH�]DPRUD�FKLQFLSH�

�����(Q�UHVXPHQ��HO�DFFLRQDQWH�IXH�JHUHQWH�GH�OD�FRPSDxtD�<$17=$80�6�$�SRU�XQ

SHULRGR�GH�GRV�DxRV�SUHVHQWDQGR�VX�UHQXQFLD�HQ�������HO�PRWLYR�GH�OD�GHPDQGD�HV

TXH�HO�DFFLRQDQWH�HVWD�LPSHGLGR�GH�HMHUFHU�FDUJR�SXEOLFR�GHELGR�TXH�HQ�HO�PLQLVWHULR

GH� UHODFLRQHV� ODERUDOHV� FRQVWD�XQD�GHXGD� FRQ�HO� ,(66�� GHELGR�D�TXH� ILJXUD� FRPR

UHSUHVHQWDQWH� OHJDO� GH� OD� FRPSDxtD� PHQFLRQDGD�� 3RU� OR� TXH� SUHWHQGH� TXH� GLFKD

GHGXD�VHD�HOLPLQDGD�R�SDVH�D�QRPEUH�GH�<$17=$80�6�$�

�����(VWH�KDEHDV�GDWD�QR�IXH�FRQVHGLGR�HQ�UD]RQ�GH�TXH��ODV�SODQLOODV�YHQFLGDV�IXHURQ

JHQHUDGDV�GXUDQWH�OH�WLHPSR�GH�JHVWLyQ�GHO�DFFLRQDQWH�\�SRU�WDQWR��HO�DFFLRDQWH�\�OD

FRPSDxtD�VRQ�UHVSRQVDEOHV�VROLGDULRV�DQWH�HVWD�GHXGD�

�����'HQWUR�GH�OD�VHQWHQFLD�VH�KDFH�UHIHUHQFLD�D�OD�ILJXUD�GH�UHVSRQVDELOLGDG�VROLGDULD�

OD�SURFXUDGXULD�JHQHUDO�GHO�HVWDGR��HQ�VX�UHVSXHVWD�PHQFLRQD�HVWD�ILJXUD�LQYRFDQGR

OD�OH\�GHO�LQVWLWXWR�HFXDWRULDQR�GH�VHJXULGDG�VRFLDO�VHxDODQGR�OR�VLJXLHQWH��

“Los representantes legales (…) en calidad de empleadores, son

solidariamente responsables de las obligaciones patronales, de las que el

accionante no cumplio en su momento y al inobservar sus obligaciones se

han iniciado procesos de cobro y como deudor solidario sobre las

obligaciones pendiente de pago” �6HQWHQFLD� GH� FRUWH� SURYLQFLDO� GH� +DEHDV

GDWD�������



PLHQWUDV�TXH�HQ� OD� FRQVLGHUDFLyQ�GHO� WULEXQDO�PHQFLRQD�HO� DUWLFXOR����GH� OD� OH\�GH

VHJXULGDG� VRFLDO� UHIHUHQFLDQGR� ORV� VLJXLHQWH� “Iguales obligaciones y

responsabilidades tienen los patronos privados y solidariamente sus mandatarios y

representantes (…) la responsabilidad solidaria de mandatarios y representantes se

referirá actos u omisiones producidad en el periodo de su mandato y subsistirá

despues de este” FRQFOX\HQGR� D� TXH� SDUWH� GH� ODV� DFFLRQHV� UHDOL]DGDV� SRU� HO

UHSUHVHQWDQWH�HQ�FXUVR�KDQ�FRODERUDGR�D�OD�GHXGD�GH�OD�FRPSDxtD��OR�TXH�OR�OOHYD�D

VHU�UHVSRQVDEOH�VROLGDULDPHQWH�GH�GHWHUPLQDGD�REOLJDFLyQ�

� � � � � /R� TXH� TXLHUH� HVWDEOHFHU� ORV� SRQHQWHV� HQ� HVWH� FDVR�� HV� TXH� DO� H[LVWLU� OD

UHVSRQVDELOLGDG�VROLGDULD�GHO�UHSUHVHQWDQWH�OHJDO�HQ�HVWH�FDVR��DXQ�DVL�FXDQGR�HVWH

\D�QR�HVWi�HQ�IXQFLRQHV�\D�TXH�GHQWUR�GH�OD�JHVWLyQ�GHO�PLVPR�VH�JHQHUDURQ�HVWDV

REOLJDFLRQHV��(VWi�MXULGLFDPHQWH�REOLJDGR�D�VHU�H[LJLGR�GHO�SDJR�GH�GLFKD�GHXGD�TXH

VRQ� DSRUWDFLRQHV� DO� VHJXUR� VRFLDO� TXH� EHQHILFLD� D� ORV� WUDEDMDGRUHV�� PLVPRV� TXH

WLHQHQ� HO� GHUHFKR� D� WHQHU� FXELHUWR� GLFKR� UXEUR�� \D� TXH� HVWi� HQDPDGR� GH� OD

FRQVWLWXFLyQ�GH�OD�UHS~EOLFD�

&$62�%

�� � � �(Q�HO�VHJXQGR�FDVR��FRUUHVSRQGH�DO�FDVR�GH�5�9�FRQWUD�SHWURHFXDGRU�\�RWURV�

HVWH�MXFLR�ODERUDO�LQWHUSXHVWR�DQWH�OD�FRUWH�QDFLRQDO�GH�MXVWLFLD��HVWH�FDVR�FRUUHSRQGH

DO�MXFLR�ODERUDO�����������GRQGH�5�9�SUHWHQGH�HO�SDJR�GH�REOLJDFLRQHV�D�OD�HPSUHVD

(075$37(03� 6�$� \� D� SHWURHFXDGRU�� HVWH� XOWLPR� GH� PDQHUD� VROLGDULD�

(075$37(03�EULQGD� WHUFHUL]DFLyQ�GH� VHUYLFLRV� FRPSOHPHQWDULRV�D�SHWURHFXDGRU�

(VWH�FDVR�VH�GD�HQ�FDVDFLyQ�PLVPD�TXH�QR�IXH�FHGLGD



�����'HQWUR�GH�OD�FRQWHVWDFLyQ�SHWURHFXDGRU�DOHJDED�GH�TXH�QR�H[LVWH�WDO�QH[R�HQWUH

5�9�� OD�FRPSDxtD�PHQFLRQDGD�\� OD�HPSUHVD��VLQ�HPEDUJR��VL�VH�SXGR�SUREDU�GLFKR

QH[R�FRQ�HO�FRQWUDWR�GH�WUDEDMR�GHQRPLQDGR�³VHUYLFLRV�GH�WHPSRUDGD´�EHQHILFLDQGR

HO� WUDEDMR�DO�DFFLRQDQWH��SHWURHFXDGRU��XVXDULD�GH�(075$37(03�6�$��\�SRU� WDQWR

VROLGDULDPHQWH�UHVSRQVDEOHV�HQ�REOLJDFLRQHV�SDWURQDOHV�

����$�FHUFD�GH�OD�UHVSRQVDELOLGDG�VROLGDULD��HO�WULEXDO�VHxDOy�OR�VLJXLHQWHV�FULWHULRV�

� � � � �(VWDEOHFHQ�D�HVWD� ILJXUD�FRPR�XQD�DOWHUQDWLYD�GHQWUR�GHO�GHUHFKR� ODERUDO�SDUD

SURWHJHU� GH� SRVEOHV� ULHVJRV� HQ� EHQHILFLR� GHO� WUDEDMDGRU� ³la opción del derecho de

trabajao de transferir los riesgos hacia el empresario que se presume solvente y se

ha beneficiado del trabajo directa o indirectamente (…) garantizando asi el cobro de

créditos laborales”�� WDPELHQ� VH� SODQWHD� OD� UHVSRQVDELOLGDG� VROLGDULD� FRPR� XQD

PHGLGD�SDUD�TXH�ORV�HPSOHDGRUHV�YLQFXODGRV�FXPSOLHUDQ�FRQ�ORV�HVWDEOHFLGR�GHQWUR

GH�OD�OHJLVODFLyQ�GHELGR�D�TXH�OD�UHSXWDFLyQ�GH�HVWRV�SXGLHUD�YHUVH�DIHFWDGD�HQ�FDVR

GH� LQFXPSOLPHQWR� ³genraba que las empresas con que se vinculaban cumpliesen

efectivamente con la legislación ya que de lo contrario podrían ver comprometida su

responsabilidad” �-XLFLR�ODERUDO���������������.

3RU� RWUR� ODGR�� PDQLILHVWD� TXH� OD� UHVSRQVDELOLGDG� VROLGDULD� JDUDQWL]D� HO

FXPSOLPHQWR�GH� ORV�GHUHFKRV� ODERUDOHV��TXH�VRQ�GHULYDGRV�GH� OD�FRQVWLWXFLyQ�\�DVL

HYLWDQGR�OD�LQGHIHQVLyQ�GH�ORV�WDEDMDGRUHV��HVWDEOHFLHQGR�FRPR�SULQFLSDO�REMHWLYR�GH

HVWD�HV�SURWHJHU�ORV�LQWHUHVHV�GHO�WUDEDMDGRU�

����<�SRU�XOWLPR�PDQLILHVWD�OR�VLJXLHQWH�

“En materia laboral la solidaridad es pasiva, es decir, impide  entre sujetos

pasivos la división de la obligación en razón del interes que defiende, cual es



proteger al trabajador ya que este no necesita conocer detallada mente la

denominación o razón social o quienes legalmente representen pues basta al

trabajador conocer el nombre de la empresa bajo cuya dependencia ha

laborado para interponer su demanda. Esto es aplicable aún cuando el

contrato de trabajo se efectúe por intermedio existiendo responsabilidas

solidaria.” (Heredia Yerovi, 2013)

/R� TXH� TXLHUH� GHFLU� TXH� HO� WUDEDMDGRU�� HQ� GHWHUPLQDGRV� FDVRV� SXHGH� QR� FRQRFHU

TXLHQHV�VRQ�ORV�UHSUHVHQWDQWHV�R�DGPLQLVWUDGRUHV�GH�ORV�HPSOHDGRUHV��\�SRU�OR�FXDO

SDUD� SUHVHQWDU� XQD� GHPDQGD� GRQGH� VH� H[LMD� HO� SDJR� GH� REOLJDFLRQRHV� \� WHQHU

SOXUDOLGDG�GH�GHXGRUHV� \� DO� VHU� SDVLYD�� FXDOTXLHUD�GH�HVWRV�HVWD�HQ� FDSDFLGDG�GH

FXPSOLU� GHWHUPLQDGD� REOLJDFLyQ� SHQGLHQWH� \� TXH� HO� WUDEDMDGRU�� SRGULD� YHUVH� HQ

LQGHIHQVLyQ�HQ�FDVR�GH�QR�H[LVWLU�GLFKD�VROLGDULGDG�\D�TXH�VH�JDUDQWL]D�HO�SDJR�GH

HVWD� DO� WUDEDMDGRU� YHODQGR� SRU� HO� GHUHFKR� D� UHFLELU� SDJRV� GH� UHPXQHUDFLRQHV�

LQGHPQL]DFLRQHV�HWF�

� � � �6L�ELHQ�HV�FLHUWR��DPERV�FDVRV�QR�JLUDQ�HQWRUQR�D� OD� UHVSRQVDELOLGDG�VROLGDULD�

SXHV�QR�HV�PDWHULD�GH�GLVFXFLyQ��VL�FRQVWLWX\H�XQ�DUJXPHQWR�HVFHQFLDO�SDUD�TXH�ORV

WULEXQDOHV�SRQHQWHV�HPLWDQ�VX�FULWHULR�HQ� IDYRU�GH� OD�SDUWH�PHQRV� IDYRUHFLGD�GH� OD

UHODFLyQ�ODERUDO�TXH�HV�HO�WUDEDMDGRU��D�TXLHQ�OD�UHVSRQVDELOLGDG�VROLGDULD�WLHQH�FRPR

REMHWLYR� GH� JDUDQWL]DUOH� GH� TXH� UHFLED� HO� SDJR� GH� ODV� REOLJDFLRQHV� ODERUDOHV� TXH

SXHGD�H[LJLU�



¢(1�48(�&$626�6(�38('(�(;,67,5Ë$�81$�98/1(5$&,Ï1�'(
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�����3ULPHUR��KD\�TXH�UHFDSLWXODU�TXH�ORV�WUDEDMDGRUHV�WLHQHQ�GHUHFKRV�TXH�HVWiQ

FRQVDJUDGRV� HQ� OD� FRQVWLWXFLyQ�� WDO� FRPR� OR� PDQLILHVWD� HO� DUWLFXOR� ���� GH� OD

FRQVWLWXFLyQ�� HQ� ORV� TXH� VH� SXHGHQ� VHxDODU� TXH� HVWi� HO� GHUHFKR� D� UHFLELU� XQD

UHPXQHUDFLyQ�MXVWD��HO�SDJR�GH�EHQHILFLRV�GH�OH\�FRPR�ODV�DSRUWDFLRQHV�DO�VHJXUR

VRFLDO� �LHVV��� SDJR� GH� XWLOLGDGHV�� HO� GHFLPR� WHUFHU� \� GHFLPR� FXDUWR� VXHOGR�

LQGHPQL]DFLRQHV�HFW�

� � � �3HUR� OD�SUHJXQWD�FHQWUDO�HV�¢HQ�TXH�VLWXDFLRQHV�HO�SDJR�R� OD�H[LJHQFLDV� �GH

HVWDV�REOLJDFLRQHV�SRGULD�YHUVH�DIHFWDGR"�8Q�FDVR�FODUR�VHULD�DO�PRPHQWR�TXH�OD

FRPSDxtD�LQFLH�VX�SURFHVR�GH�GLVROXFLyQ�R�JHQHUH�SHUGLGDV�

����/D�GLVROXFLyQ�VH�GHILQH�FRPR�HO�KHFKR�GH�URPSHU�YLQFXOR�R�GH�FXOPLQDFLyQ�GH

XQD�UHODFLyQ�FRQWUDFXDO�SRU�FDXVDV�DMHQDV�DO�FXPSOLPHQWR�GHO�ILQ�R�FRQWUDWR��DVL�OR

GHILQH�FDEDQHOOD�GH�WRUUHV�HQ�VX�GLFFLRQDULR�MXULGLFR�

� � � � ,]XUHLUD� HQ� VX� DUWLFXOR� OD� GLVROXFLRQ� GH� XQD� FRPSDxtD�PHUFDQWLO� VHxDOD� D� OD

GLVOXFLyQ� GH� OD� VLJXLHQWH� IRUPD�� ³D� GLVROXFLyQ� GH� XQD� FRPSDxtD�PHUFDQWLO� HV� XQ

SURFHVR� OHJDO� TXH� VH� OOHYD� D� FDER� FXDQGR� XQD� HPSUHVD� GHFLGH� WHUPLQDU� VXV

DFWLYLGDGHV�FRPHUFLDOHV�\�OLTXLGDU�VXV�DFWLYRV�\�SDVLYRV�´ �,]XULHUD�������

� � � 3RGULDPRV� GHFLU� TXH� ODV� FRPSDxLDV� WRPDQ� OD� GHFLVLyQ� GH� WHUPLQDU� FRQ� VXV

DFWLYLGDGHV� GRQGH� UHSDUWHQ� VXV� DFWLYRV� \� SDVLYRV� HQWUH� ORV� DFFLRQLVWDV�

DGPLQLVWUDGRUHV�\�VXV�DFUHHGRUHV��GRQGH�VH�HQFXHQWUDQ�ORV�H[�WUDEDMDGRUHV��



� � � � � � /DV� FRPSDxLDV� SRGUiQ� GRLOYRHUVH� HQ� GHELGR� D� �� UD]RQHV� SULQFLSDOHV�

FRQFOXVLyQ�GHO�REMHWR�VRFLDO��LPSRVLELOLGDG�GH�VHJXLU�UHDOL]DQGR�OD�DFWLYLGDG��IXVLyQ

R�SHUGLGD�� �3RU� UD]RQHV�GH�HVWD� LQYHVWLJDFLyQ�QRV�FHQWUDUHPRV�HQ� ODV�FDXVDOHV�

GH�)DOWD�GH�OLTXLGH]�\�SHUGLGD�

�)DOWD�GH�OLTXLGH]���WDO�FRPR�OR�HVWDEOHFH�HO�DUW����GHO�5HJODPHQWR�GH�'LVROXFLyQ�GH

FRPSDxtDV� “art. 3.- Las compañias controladas por la SCVS se disuelven en

pleno derecho por las siguientes razones: 2. Auto de quiebre de sociedad,

ejecutoriado y 3. Por no aumentar el capital de la sociedad con los minimos

establecidos” �6XSHULQWHQGHQFLD�GH�FRPSDxLDV������� \�SRU� WDQWR�VH�PDQLILHVWD

TXH�OD�FRPSDxLD�WHQJD�ORV�UHFXUVRV�QHFHVDULRV�SDUD�SRGHU�HIHFWXDU�HO�SDJR�GH�ODV

REOLJDFLRQHV�TXH�DGHXGHQ�D�VXV�H[�WUDEDMDGRUHV�

� � � � 6H� SRGULD� SDUWLU� GH� XQ� FDVR� KLSRWHWLFR�� VXJHULGR� GHQWUR� GH� OD� HQWUHYLVWD

UHDOL]DGD�DO�DE��-RVp�'DQLHO�$OIRQ]R�FRQ�HO�ILQ�GH�UHFROHFWDU�LQIRUPDFLyQ�SDUD�HVWD

LQYHVWLJDFLyQ��QRV�VHxDOD�OR�VLJXLHQWH�

���� � � �(Q�XQ�SURFHVR�MXGLFLDO��HQ�HO�FXDO� OD�FRPSDxtD�QR�WHQJD�DFWLYRV�VXILFLHQWHV

SDUD�SDUD�SDJDU�REOLJDFLRQHV�DGHXGDGDV�D�WUDEDMDGRUHV��TXLHQHV�GHPDQGDQ�D�ORV

DGPLQLVWUDGRUHV�VROLGDULDPHQWH��GHQWUR�GH�OD�OH\�GH�WUDEDMR��HV�GHFLU�HO�FyGLJR�GH

WUDEDMR� HQ� HO� DUWLFXOR� ��� H[SXHVWR� DQWHULRU� PHQWH�� VL� H[LVWH� WDO� UHVSRQVDELOLGDG

VROLGDULD�HQWUH�DGPLQLVWUDGRUHV��SHUR�DO�H[LVLU�OD�GLVSRFLyQ�GH�OD�OH\�GH�FRPSDxLDV�

GRQGH�QR�VH�GD�WDO�UHVSRQVDELOLGDG�VROLGDULD��HO�MXH]�SRGULD�WRPDU�WDO�FULWHULR��\�SRU

WDQWR�HO�WUDEDMDGRU�TXHGDUtD�HQ�LQGHIHQVLyQ�VREUH�FRPR�FREUDU�VXV�YDORUHV�



� � � � �6LQ�HPEDUJR��DO�PRPHQWR�GHO�FLHUUH�GH�HVWH� WUDEDMR� LQYHVWLJDFLyQ��QR�VH�KD

HQFRQWUDGR� FDVR�DOJXQR�TXH�HYLGHQFLH�HVWD�SRVLEOH� YXOQHUDFLyQ�� \D�TXH�HV�XQD

SUREOHPiWLFD�TXH�VXUJH�GHQWUR�GH�OD�SUiFWLFD�GHO�GHUHFKR�
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(O�HQIRTXH�TXH�WHQGUi�HVWD�LQYHVWLJDFLyQ�VHUi�HQIRTXH�FXDOLWDWLYR��\D�TXH�VH�EXVFD

HQFRQWUDU�SRVLEOHV�FDVRV�R�VLWXDFLRQHV�HQ�ODV�FXDOHV�VH�SXHGD�GDU�YXOQHUDFLRQHV�D

ORV� GHUHFKRV� GH� ORV� WUDEDMDGRUHV� GHELGR� D� OD� UHIRUPD� DO� DUWLXFOR� ���� GH� OD� OH\� GH

FRPSDxLDV�

� � � � �(O�HQIRTXH�FXDOLWDWLYR�VH�EDVD�HQ�XQD�FRPSUHVQLyQ�SURIXQGD�GH�XQ� IHQRPHQR

GHQWUR� GH� VX� HQWRUQR� QDWXUDO�� OR� TXH� QRV� GLFH� TXH� VH� EDVD� HQ� OD� GHVFULSFLyQ� GHO

SUREOHPD�GHQWUR�GH�VX�HQWRUQR��7HUHVD�1DUYDp]�������

���� 3(5Ë2'2�<�/8*$5�'(�,19(67,*$&,Ï1�

� � � � /D� LQYHVWLJDFLyQ� VH� GHVDUUROODUi� GHQWUR� GHO� DPELWR� ODERUDO� HQ� (FXDGRU�� OXJDU

GRQGH�VH�SURPXOJy�OD�UHIRUPD�\�GRQGH�VH�SRGULDQ�SUHVHQWDU�SRVLEOHV�YXOQHUDFLRQHV

D�ORV�GHUHFKRV�ODERUDOHV�GH� ORV�WUDEDMDGRUHV�DO�PRPHQWR�GH�H[JLU�R�UHFLELU�HO�SDJR

GH�YDORUHV�ODERUDOHV�

���� 0e72'2�'(�/$�,19(67,*$&,Ï1��(;3/25$725,$�<
'(6&5,37,9$�

� � � � �/D� LQYHVWLJDFLyQ�GHO�SUHVHQWH�SUR\HFWR�VH� OOHYR�D�FDER�PHGLDQWH�GRV�PHWRGRV�

([SORUDULR�\�GHVFULSWLYR�



(Q� SULPHU� OXJDU�� VH� WRPy� HO� PHWRGR� H[SORUDWRULR� \D� TXH�� YDOJD� OD� UHGXQGDFLD�� VH

UHDOL]DUi�XQD�H[SORUDFLRQ�D�OD�UHIRUPD�UHDOL]DGDD�OD�OH\�GH�FRPSDxLDV�HQ�PDU]R�GH

������ GRQGH� VH� KD� PRGLILFDGR� HO� WLSR� GH� UHVSRQVDELOLGDG� TXH� WLHQHQ� ORV

DGPLQLVWUDGRUHV�IUHQWH�D�ODV�REOLJDFLRQHV�ODERUDOHV��\�DO�VHU�XQD�UHIRUPD�UHFLHQWH�QR

KD\�VXILFLHQWHV�HVWXGLRV�VREUH�HVWH�FDVR�

� � � � (VWH� WLSR� GH� LQYHVWLJDFLyQ� VH� XVD� FXDQGR� H[LVWH� XQ� SUREOHPD� R� VLWXDFLyQ� GH

HVWXGLR�TXH�QR�VH�KD�GHILQLGR�\�VH�OD�UHDOL]D�SDUD�WHQHU�XQ�PHMRU�HQWHQGLPLHQWR��\�HQ

HVWH� WUDEDMR� VH� H[SORUDUi� OD� SRVLELOLGDG� GH� TXH� VH� GHQ� YXOQHUDFLRQHV� D� UDL]� GH� OD

UHIRUPD�GHQWUR�GHO�DPELWR�ODERUDO�

��� �7DPELHQ�VH�DSOLFDUi�HO�PpWRGR�GHVFULSWLYR��\D�TXH�VH�UHDOL]DUi�REVHUYDFLRQHV�D

ODV�FRQFHFXHQFLDV�GH�OD�PRGLILFDFLRQ�GHO�WLSR�GH�UHVSRQVDELOLGDG�GH�ORV�WUDEDMDGRUHV

HQ� FXDQWR� D� ODV� REOLJDFLRQHV� ODERUDOHV�� HV� GHFLU�� ODV� SRVLEOHV� YXOQHUDFLRQHV� TXH

SXHGDQ�GDUVH�D�UDL]�GH�HVWH�FDPELR�

�����&DUORV�VDELQR�HVWDEOHFH�TXH�³/D�LQYHVWLJDFLyQ�GH�WLSR�GHVFULSWLYD�WUDEDMDUi�VREUH

ODV�UHDOLGDGHV�GH� ORV�KHFKRV�\�VX�REMHWLYR� IXQGDPHQWDO�HV�SUHVHQWDU� OD�GHVFULSFLyQ

FRUUHFWD´�������

���� 81,9(562�<�08(675$�'(�/$�,19(67,*$&,Ï1�

'HQWUR�GH�HVWD� LQYHVWLJDFLyQ��HO�XQLYHUVR�GH�PXHVWUD�HVWDUi�FRQIRUPDGR�SRU

SURIHVLRQDOHV�GHO�GHUHFKR�FRQ�H[SHULHQFLD�HQ�HO�iPELWR��TXH�FRQ�VXV�FRQRFLPLHQWRV

\�H[SHUWLFLD�SRGUiQ�GLVLSDU�ODV�GXGDV�VL�SXGLHUD�H[LVWLU�XQD�SRVLEOH�YXOQHUDFLyQ�D�ORV



GHUHFKRV�ODERUDOHV�GH� ORV�WUDEDMDGRUHV�WUDV�VXSULPLU� OD�UHVSRQVDELOLGDG�VROLGDULD�GH

ORV�DGPLQLVWUDGRUHV�

/D�PXHVWUD� GH� HVWD� LQYHVWLJDFLyQ� FRQVLVWLUi� HQ� �� SURIHVLRQDOHV� GHO� GHUHFKR

FRQ�H[SHULHQFLD�GHQWUR�GHO�iPELWR�GHO�GHUHFKR�VRFLHWDULR��GHUHFKR�ODERUDO�\�GHUHFKR

FRQVWLWXFLRQDO�� IXHURQ HVFRJLGRV� GH� PDQHUD� FXLGDGRVD� GHQWUR� GH� OD� FLXGDG� GH

*XD\DTXLO��(VWR�D\XGD�D�TXH�VHD�XQD�PXHVWUD�UHSUHVHQWDWLYD�GH�ORV�FRQRFLPLHQWRV�\

HQIRTXHV�SURIHVLRQDOHV�GHQWUR�GHO�iPELWR�GH�GHUHFKR�HQ�HO�TXH�VH�GHVDUUROODQ��6H

WRPDUiQ�GDWRV�UHOHYDQWHV�HQ�FXDQWR�D�OD�YXOQHUDFLyQ�GH�GHUHFKRV�D�ORV�WUDEDMDGRUHV

GHQWUR�GHO�iPELWR�VRFLHWDULR�\�ODERUDO�

���� 7e&1,&$6�'(�5(&2/(&&,Ï1�'(�,1)250$&,Ï1�
(175(9,67$

3DUD�HVWD�LQYHVWLJDFLyQ��VH�HPSOHDUi�HO�PpWRGR�GH�HQWUHYLVWD�SDUD�UHFRSLODU�OD

LQIRUPDFLyQ�QHFHVDULD��DVt�FRPR� WDPELpQ� OD�SHUVSHFWLYD�GH� ORV�H[SHUWRV�GHQWUR�GHO

iPELWR�GHO�GHUHFKR�VRFLHWDULR��GHUHFKR�ODERUDO�\�FRQVWLWXFLRQDO�

6H� HVSHUD� TXH�PHGLDQWH� ODV� HQWUHYLVWDV� VH� UHFROHFWH� LQIRUPDFLyQ� YDOLRVD� \

QHFHVDULD�VREUH�SRVLEOHV�YXOQHUDFLRQHV�D� ORV� WUDEDMDGRUHV�HQ�(FXDGRU�GHELGR�D� OD

UHIRUPD�D�OD�OH\�GH�FRPSDxtDV�SURPXOJDGD�HQ������

(VWDV�HQWUHYLVWDV�EULQGDUiQ�GDWRV�FXDOLWDWLYRV�TXH�D\XGDUiQ�D�OD�FRPSUHQVLyQ

GHO�WHPD�LQYHVWLJDGR�HQ�HVWH�SUR\HFWR�



���� 352&(6$0,(172�<�$1È/,6,6�'(�/$�,1)250$&,Ï1�

�����(VWH�PDUFR�PHWRGROyJLFR�GH�HVWD�LQYHVWLJDFLyQ�VH�EDVD�HQ�XQ�HQIRTXH�FXDOLWDWLYR

\�H[SORUDWRULR��\D�TXH�VH�WUDWD�GH�XQ�WHPD�SRFR�H[SORUDGR�GHQWUR�GHO�PDUFR�MXUtGLFR�\

GRFWULQDULR�DO�VHU�XQD�UHIRUPD�UHFLHQWHPHQWH�SURPXOJDGD�\�FRQ�SRFD�HYLGHQFLD�VREUH

SRVLEOHV�YXOQHUDFLRQHV�D�ORV�GHUHFKRV�ODERUDOHV�GH�ORV�WUDEDMDGRUHV�

� 6H� DSOLFR� HO�PpWRGR� GH� OD� HQWUHYLVWD� GRQGH� VH� FRQVXOWy� D� DERJDGRV� H[SHUWRV� HQ

PDWHULD�ODERUDO�\�GHQWUR�GHO�iPELWR�VRFLHWDULR�TXH�HPLWLHUDQ�VX�FULWHULR�UHVSHFWR�D�OD

UHIRUPD� D� OD� OH\� GH� FRPSDxtDV� UHVSHFWR� D� OD� UHVSRQVDELOLGDG� VROLGDULD� IUHQWH� DO

GHUHFKR�GH�ORV�WUDEDMDGRUHV�D�H[LJLU�HO�SDJR�GH�VXV�REOLJDFLRQHV�

� � � �(VWH�PpWRGR�VH�HVFRJH�GHELGR�D�TXH�D� WUDYpV�GH�HVWD� IRUPD� ORV�SURIHVLRQDOHV

SXHGHQ� HPLWLU� VX� FULWHULR� GH� IRUPD� DPSOLD� \� PRWLYDU� ODV� UD]RQHV� SRU� ODV� FXDOHV

FRQVLGHUDQ�R�QR� OD�SRVLELOLGDG�GH�TXH�H[LVWDQ�YXOQHUDFLRQHV�DO� UHVSHFWR��\�HQ�FDVR

GH�TXH�H[LVWDQ�FXDOHV�VHUtDQ�ODV�DOWHUQDWLYDV�MXUtGLFDV�TXH�VH�SRGUtDQ�WRPDU�DO�IUHQWH

D�HVWDV�SRVLEOHV�YXOQHUDFLRQHV�



&$3,78/2�,,,
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(QWUHYLVWD��

$%��-RUJH�6XiUH]�±�$ERJDGR�HQ�OLEUH�HMHUFLFLR�FRQ�H[SHUWLFLD�HQ�GHUHFKR

VRFLHWDULR�

$� VX� FULWHULR�� OD� HOLPLQDFLyQ� GH� OD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV

DGPLQLVWUDGRUHV��HQ�FXDQWR�D�ODV�REOLJDFLRQHV�ODERUDOHV��¢YXOQHUDUtD�GHUHFKRV

D�ORV�WUDEDMDGRUHV�DO�PRPHQWR�GH�H[LJLU�HO�SDJR�GH�DOJXQD�REOLJDFLyQ"

5��� � �/D�UHIRUPD�D� OD� OH\�GH�FRPSDxtDV�IXH�SURPXOJDGD�FRQ�HO� ILQ�GH�PRGHUQL]DU�\

RSWLPL]DU�HO�PDQHMR�GH�ODV�FRPSDxtDV��\�FODUR�TXH�GHQWUR�GHO�DXPHQWR�DO�GHO�DUWLFXOR

���� FODUDPHQWH� VH� FRQWUDGLFH� DO� DUWLFXOR��� GHO� FyGLJR� GH� WUDEDMR�� (Q� FXDQWR� D� OD

YXOQHUDFLyQ�QR�KD\�WDO�\D�TXH�HV�XQD�FXHVWLyQ�PHUDPHQWH�LQWHUSUHWDWLYD��\�TXHGD�HQ

ORV�MX]JDGRUHV�VX�FRUUHFWD�DSOLFDFLyQ�

¢&RQVLGHUD� D� OD� UHVSRQVDELOLGDG� VROLGDULD� FRPR� XQD� JDUDQWtD� SDUD� HO

FXPSOLPLHQWR�GH�XQD�REOLJDFLyQ�D�ORV�WUDEDMDGRUHV"

5��/D�UHVSRQVDELOLGDG�VROLGDULD��SUHVFULWR�HQ�HO�DUW����GHO�FyGLJR�GHO�WUDEDMR��VHJ~Q�OR

GLVSXVR�HO�OHJLVODGRU�HV��HQ�HO�HVStULWX�GH�OD�OH\���XQD�JDUDQWtD�ODERUDO�R�FRQTXLVWD�GHO

WUDEDMDGRU�TXH�OR�SURWHJH�IUHQWH�D�FRQIOLFWRV�SRU�VXV�UHPXQHUDFLRQHV�R�SUHVWDFLRQHV

ODERUDOHV�DQWH�VX�SDWURQR��FXDQGR�VH�WUDWD�GH�SHUVRQDV�MXUtGLFDV�

¢&UHH� XVWHG� TXH� DO� PRGLILFDU� OD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV

DGPLQLVWUDGRUHV� VH� SRQGUtD� HQ� ULHVJR� OD� VHJXULGDG� MXUtGLFD� GH� ORV

WUDEDMDGRUHV"

5��/RV�GHUHFKRV�GH�ORV�WUDEDMDGRUHV�HVWiQ�SURWHJLGRV�SRU�QRUPDV�FRQVWLWXFLRQDOHV�\

OHJDOHV��\�HV�HO�7ULEXQDO�/DERUDO�HO�TXH�SURWHJH�HVWRV�GHUHFKRV�GH�FRQIRUPLGDG�FRQ

HO�DUWtFXOR�����GHO�7UDWDGR�&(�



6L� H[LVWLHUD� GXGD� VREUH� HO� DOFDQFH� GH� ODV� GLVSRVLFLRQHV� OHJDOHV� GH� ODV� QRUPDV

RILFLDOHV�R�GH�ODV�GLVSRVLFLRQHV�FRQWUDFWXDOHV�HQ�PDWHULD� ODERUDO��VH�DSOLFDUiQ�HQ�OD

IRUPD�PiV�IDYRUDEOH�DO�WUDEDMDGRU�

/D VHJXULGDG MXUtGLFD HV XQ SULQFLSLR JHQHUDOPHQWH UHFRQRFLGR TXH JDUDQWL]D OD

DSOLFDFLyQ REMHWLYD GHO RUGHQDPLHQWR MXUtGLFR� WDO FRPR OR UHFRQRFH \ JDUDQWL]D

QXHVWUD &RQVWLWXFLyQ�

¢4Xp� DOWHUQDWLYDV� MXUtGLFDV� VH� SRGUtDQ� WRPDU� SDUD� HQPHQGDU� ODV� SRVLEOHV

YXOQHUDFLRQHV� D� ORV� GHUHFKRV� ODERUDOHV� GH� ORV� WUDEDMDGRUHV�� WRPDQGR� HQ

FXHQWD�TXH�GHQWUR�GH�HVWH�FDVR�HQ�SDUWLFXODU�OD�UHVSRQVDELOLGDG�VROLGDULD�GHEH

GH�SURYHQLU�GH�OD�OH\�\�QR�SRU�DFXHUGR�HQWUH�ODV�SDUWHV"

5�� Una alternativa jurídica será una revisión completa del código del trabajo,

adecuándolo a nuevas formas de relaciones laborales, eliminando el paternalismo

laboral que muchas veces es una alcahuetería del trabajador para conflictuarse con

el patrono. Un código del trabajo que sea objetivo y taxativamente claro, normas

claras NO ambiguas.

$O�H[LVWLU�XQD�FRQWUDSRVLFLyQ�QRUPDWLYD�HQWUH�OD�UHIRUPD�DO�DUWtFXOR�����D�OD�OH\

GH� FRPSDxtDV� \� HO� DUWLFXOR� ��� GHO� FyGLJR� GH� WUDEDMR�� HQ� FXDQWR� D� OD

UHVSRQVDELOLGDG� VROLGDULD�� FRQVLGHUDQGR�TXH� SRQGUtD� HQ� ULHVJR� ORV� GHUHFKRV

GH� ORV� WUDEDMDGRUHV�� ¢'HEHUtD� OD� FRUWH� FRQVWLWXFLRQDO� HPLWLU� VX� FULWHULR� DO

UHVSHFWR"

5�� � Más allá de una interpretación de la corte constitucional, debería ser la

legislatura que emita una resolución interpretativa del alcance tanto de la norma

prescrita en el art 65 de la Ley reformatoria, que agrega tres incisos al art 260 de la



ley de compañías, como del art 36 del código del trabajo, o en su defecto sea el

ejecutivo que esclarezca, dentro del reglamento a la ley reformatoria, el alcance del

art 65 de la ley.

(QWUHYLVWD��

$E��-RVH�'DQLHO�$OIRQ]R�±�$ERJDGR�FRQ�H[SHUWLFLD�HQ�GHUHFKR�ODERUDO�\

VRFLHWDULR�

$� VX� FULWHULR�� OD� HOLPLQDFLyQ� GH� OD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV

DGPLQLVWUDGRUHV��HQ�FXDQWR�D�ODV�REOLJDFLRQHV�ODERUDOHV��¢YXOQHUDUtD�GHUHFKRV

D�ORV�WUDEDMDGRUHV�DO�PRPHQWR�GH�H[LJLU�HO�SDJR�GH�DOJXQD�REOLJDFLyQ"

5��+D\�PXFKD�WHOD�TXH�FRUWDU��SRUTXH�HO�KHFKR�GH�TXH�VH�HOLPLQH�OD�UHVSRQVDELOLGDG

VROLGDULD�GH�ORV�DGPLQLVWUDGRUHV�QR�LPSOLFD�TXH�SRU�HMHPSOR�QR SXHGDV�FREUDUWH�GH�OD

FRPSDxtD��SHUR�HYLGHQWHPHQWH�VL� OD�FRPSDxtD�HVWi�HQ�OLTXLGDFLyQ�R�VL� OD�FRPSDxtD

QR� WLHQH� XWLOLGDGHV�� WLHQH� SHUGLGD�� H[LVWH� XQ� SUREOHPD� SUiFWLFR� \D� TXH� QR� SXHGHV

SDJDUOH� DO� WUDEDMDGRU�� DXQTXH� KD\� TXH� FRQVLGHUDU� TXH� ORV� WUDEDMDGRUHV� WLHQHQ

FUpGLWRV�SULYLOHJLDGRV�

'HVSXpV� GH� WRGR� HVWR�� LQLFLDOPHQWH� QR� YHR� SHUMXLFLR� QR� HV� TXH� VH� UHVWULQJH� HO

GHUHFKR�GHO�WUDEDMDGRU�GH�SRGHU�FREUDUOH�GLUHFWDPHQWH�D�OD�FRPSDxtD��VL�QR�TXH�VH

UHVWULQJH�FREUDUVH�GHO�SDWULPRQLR�GH� ORV�DGPLQLVWUDGRUHV��HQ� UHJOD�JHQHUDO�SDJD� OD

FRPSDxtD��GHQWUR�GH�PL�HMHUFLFLR�SURIHVLRQDO�QR�KH�YLVWR�FDVR�DOJXQR�GRQGH�VHDQ�ORV

DGPLQLVWUDGRUHV�TXLHQHV�SDJXHQ�GH�VX�SDWULPRQLR��VLHPSUH�HV�OD�FRPSDxtD�



¢&RQVLGHUD� D� OD� UHVSRQVDELOLGDG� VROLGDULD� FRPR� XQD� JDUDQWtD� SDUD� HO

FXPSOLPLHQWR�GH�XQD�REOLJDFLyQ�D�ORV�WUDEDMDGRUHV"

�5��'H�OD�PDQR�FRQ�OR�DQWHULRU��TXH�H[LVWD�UHVSRQVDELOLGDG�VROLGDULD�QR�LPSOLFD�SHVH

TXH� WLHQHV� XQ� VHJXUR�� SHUR� VL� OR� YHR� FRPR� XQD� JDUDQWtD� DGLFLRQDO� SDUD� HVWH

VXSXHVWR��SHUR�TXH�SDVD�VL�OD�FRPSDxtD�JHQHUD�SpUGLGDV�R�HQWUD�HQ�OLTXLGDFLyQ��TXH

SDVD�VL� OD� FRPSDxtD�HVWi�HQ�TXLHEUD�� HV�XQ� VHJXUR�DGLFLRQDO� SDUD�HO� WUDEDMDGRU�HO

TXH� H[LVWD� XQD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV� DGPLQLVWUDGRUHV� SDUD� ORV

WUDEDMDGRUHV�

¢&UHH� XVWHG� TXH� DO� PRGLILFDU� OD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV

DGPLQLVWUDGRUHV� VH� SRQGUtD� HQ� ULHVJR� OD� VHJXULGDG� MXUtGLFD� GH� ORV

WUDEDMDGRUHV"

5��6L�HVWR\�GH�DFXHUGR��SRUTXH�ORV�WUDEDMDGRUHV�WLHQHQ�XQ�GHUHFKR�DGTXLULGR�SRU�OD

QRUPDWLYD� GH� WUDEDMR�� HO� FyGLJR� GH� WUDEDMR� TXH� HV� OD� OH\� HVSHFLDO�� \D� WLHQHQ� XQ

GHUHFKR�DGTXLULGR�\�VH�PRGLILFDQ�ODV�UHJODV�GHO�MXHJR�\�VL�OR�YHR�FRPR�XQD�YLRODFLyQ

D�OD�VHJXULGDG�MXUtGLFD�GH�ORV�WUDEDMDGRUHV��HO�GtD�GH�PDxDQD�HQ�SURFHVRV�MXGLFLDOHV�

OD� FRPSDxtD� QR� WHQJD� SDUD� SDJDU�� OD� OH\� GHO� FyGLJR� GH� WUDEDMDGRUHV� TXH� VL� KD\

UHVSRQVDELOLGDG�VROLGDULD�HQWUH�DGPLQLVWUDGRUHV�\�UHSUHVHQWDQWHV�OHJDOHV�\�SRU�OD�OH\

GH�FRPSDxtDV��XQ� MXH]�DGRSWH�HO�FULWHULR�GH�TXH�QR�HV�DSOLFDEOH� OD�UHVSRQVDELOLGDG

VROLGDULD�\�SRU�WDQWR��HO�WUDEDMDGRU�TXHGDUtD�HQ�XQ�HVWDGR�GH�LQGHIHQVLyQ�VREUH�FRPR

FREUDU�VXV�YDORUHV��HQ�HVH�VXSXHVWR��VL�H[LVWH�ULHVJR�D� OD�VHJXULGDG� MXUtGLFD��VREUH

WRGR� FXDQGR� ODV� UHJODV� GHO� MXHJR� \D� HVWDEDQ� FODUDV� GHQWUR� GH� OD� QRUPDWLYD� GH

WUDEDMR�



¢4Xp� DOWHUQDWLYDV� MXUtGLFDV� VH� SRGUtDQ� WRPDU� SDUD� HQPHQGDU� ODV� SRVLEOHV

YXOQHUDFLRQHV� D� ORV� GHUHFKRV� ODERUDOHV� GH� ORV� WUDEDMDGRUHV�� WRPDQGR� HQ

FXHQWD�TXH�GHQWUR�GH�HVWH�FDVR�HQ�SDUWLFXODU�OD�UHVSRQVDELOLGDG�VROLGDULD�GHEH

GH�SURYHQLU�GH�OD�OH\�\�QR�SRU�DFXHUGR�HQWUH�ODV�SDUWHV"

5��6ROR�KD\�GRV�DOWHUQDWLYDV��XQD�GHQWUR�GH�OD�SUiFWLFD�GRQGH�HO�FULWHULR�GHO�MXH]�VH

YD\D�WRUQiQGRVH�D�DSOLFDU�XQ�FULWHULR�GH�HVSHFLDOLGDG��HV�GHFLU��IUHQWH�D�XQ�FRQIOLFWR

GH�QRUPDV�OR�TXH�VH�GHEHUtD�KDFHU�HV�UHFXUULU�D�XQ�FULWHULR�GH�HVSHFLDOLGDG�GRQGH�OD

QRUPD�HVSHFLDO��TXH�VHUtD�HO�FyGLJR�GH�WUDEDMR�HV�HO�DSOLFDEOH�HQ�FRQIOLFWRV�GHULYDGRV

UHODFLyQ� GH� HPSOHDGRU� \� WUDEDMDGRU�� VREUH� OD� OH\� GH� FRPSDxtDV� TXH� HV� XQD� OH\

HVSHFLDO�SDUD�DVSHFWRV�VRFLHWDULR�

<�XQD�VHJXQGD�DOWHUQDWLYD��HV�TXH�OD�FRUWH�QDFLRQDO�GH�MXVWLFLD�HPLWD�XQD�UHVROXFLyQ

GH�FDUiFWHU�YLQFXODQWH��FRQ� IXHU]D�GH� OH\��DFODUDQGR�HO� WHPD�GH�FyPR�VH� WUDWDUi� OD

DQWLQRPLD�\�FXiO�VHUi�OD�TXH�GHED�SUHYDOHFHU��SHUR�HV�XQD�DOWHUQDWLYD�TXH�GHSHQGH

GH�yUJDQRV�MXULVGLFFLRQDOHV�VH�UH~QD�HQ�SOHQR�\�H[SLGD�HVWD�UHVROXFLyQ�

$O�H[LVWLU�XQD�FRQWUDSRVLFLyQ�QRUPDWLYD�HQWUH�OD�UHIRUPD�DO�DUWtFXOR�����D�OD�OH\

GH� FRPSDxtDV� \� HO� DUWLFXOR� ��� GHO� FyGLJR� GH� WUDEDMR�� HQ� FXDQWR� D� OD

UHVSRQVDELOLGDG� VROLGDULD�� FRQVLGHUDQGR�TXH� SRQGUtD� HQ� ULHVJR� ORV� GHUHFKRV

GH� ORV� WUDEDMDGRUHV�� ¢'HEHUtD� OD� FRUWH� FRQVWLWXFLRQDO� HPLWLU� VX� FULWHULR� DO

UHVSHFWR"

5���\R�Vt�FUHR�TXH�H[LVWH�XQ�DVSHFWR�GH�FRQVWLWXFLRQDOLGDG�TXH�OD�FRUWH�FRQVWLWXFLRQDO

GHEHUtD� DQDOL]DU�� SHUR� HYLGHQWHPHQWH� PH� SDUHFH� TXH� GHEHUtD� VHU� GH� RILFLR� R� D

SHWLFLyQ�GH�SDUWH��SHUR�GHILQLWLYDPHQWH�TXH�H[LVWH�XQ�FRQIOLFWR�QRUPDWLYR�TXH�WLHQH�XQ

WUDVIRQGR�GH�FRQVWLWXFLRQDOLGDG�SRUTXH HVWi�HQ�MXHJR�HO�GHUHFKR�D�VHJXULGDG�MXUtGLFD



GH� ORV� WUDEDMDGRUHV��\D�TXH�H[LVWHQ�GRV�QRUPDV TXH�VH�FRQWUDGLFHQ�TXH�PRGLILFDQ

XQD� VLWXDFLyQ� MXUtGLFD� TXH� \D� VH� KD� YHQLGR� HMHFXWDQGR� GH� IRUPD� SDXODWLQD� \

SHUPDQHQWH�� TXH� HV� HO� KHFKR� GH� TXH� � HPSOHDGRUHV� \� DGPLQLVWUDGRUHV� HUDQ

UHVSRQVDEOHV�VROLGDULRV�GH�REOLJDFLRQHV�SDWURQDOHV�GH�DFXHUGR�FRQ�OD�OH\�GH�WUDEDMR

\�OH\�GH�FRPSDxtDV�GLFH��TXH�ORV�DGPLQLVWUDGRUHV�QR�VRQ�UHVSRQVDEOHV�VROLGDULRV�HQ

FXDQWR�D�REOLJDFLRQHV�SDWURQDOHV�\�HQWRQFHV��DKt�KD\�XQ�FRQIOLFWRV�FRQVWLWXFLRQDO�\D

TXH� H[LVWHQ� GRV� QRUPDV� TXH� QR� VH� KDQ� GHURJDGR�� HVWD� OH� OH\� GH� FRPSDxtDV� TXH

PRGLILFD�OD�UHODFLyQ�MXUtGLFD�TXH�QR�VH�KD�GHURJDGR��HVWi�HQ�HO�FyGLJR�GH�WUDEDMR��\

HQWRQFHV�VH�JHQHUD����,QVHJXULGDG�MXUtGLFD�QR�HVWiQ�FODUDV�ODV�QRUPDV�GHO�MXHJR�\���

/D� WXWHOD� MXGLFLDO�HIHFWLYD��¢\D�TXH�VH�FUHD�XQD�GHURJDFLyQ� WDFLWD�GH� OD�QRUPD��TXH

KDFHQ�ORV�MXHFHV�FRQ�HOOR"

(175(9,67$���

$E��0DUtD�,VDEHO�)UDQFR�±�$ERJDGD�GHQWUR�GHO�iPELWR�VRFLHWDULR

LQPRELOLDULR�

$� VX� FULWHULR�� OD� HOLPLQDFLyQ� GH� OD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV

DGPLQLVWUDGRUHV��HQ�FXDQWR�D�ODV�REOLJDFLRQHV�ODERUDOHV��¢YXOQHUDUtD�GHUHFKRV

D�ORV�WUDEDMDGRUHV�DO�PRPHQWR�GH�H[LJLU�HO�SDJR�GH�DOJXQD�REOLJDFLyQ"

5��9LVWR�GH�FRQIRUPLGDG�FRQ� OD� OHJLVODFLyQ�YLJHQWH��FRQ� OD�&RQVWLWXFLyQ�\� ORV

SULQFLSLRV�JHQHUDOHV�\� IXQGDPHQWRV�GH�QXHVWUR�RUGHQDPLHQWR� MXUtGLFR�HQ�HO�iPELWR

ODERUDO��HQ�HIHFWR�\�HQ�IUtR��SRU�VXSXHVWR�TXH�HOLPLQDU�HVWD�UHVSRQVDELOLGDG�VROLGDULD�

YXOQHUD�GHUHFKRV�GH�ORV�WUDEDMDGRUHV��SRUTXH�VRQ�SULQFLSLRV�TXH�\D�VH�HQFRQWUDEDQ

FRQVDJUDGRV� HQ� OD� /H\� \� VREUH� FX\D� EDVH� TXHGDED� VRSRUWDGR� HO� SURFHGLPLHQWR

ODERUDO��VH�SRGUtD�FDWDORJDU�FRPR�OD�SpUGLGD�GH�XQD�FRQTXLVWD�ODERUDO��&RQ�HVWR��QR



HVWR\� GLFLHQGR� TXH� PH� SDUH]FD� FRUUHFWR� �QXQFD� PH� OR� KD� SDUHFLGR�� TXH� HO

UHSUHVHQWDQWH�OHJDO�-que muchas veces es un empleado más de la sociedad-�WHQJD

TXH� YHU� DIHFWDGR� VX� SDWULPRQLR� SHUVRQDO�� SRU� WHPDV� TXH� VRQ� DMHQRV� D� HVH

SDWULPRQLR�� VLQ� HPEDUJR�� FRPR� DERJDGD�� QR� SXHGR� HQ� IXQFLyQ� GH� OR� TXH� YHR� R

HVWLPR�FRPR�PiV�FRQYHQLHQWH��GHVFRQRFHU�TXH�OD�UHIRUPDV�GH�OH\��GHEHQ�JXDUGDU�HO

RUGHQ�\� OD�FRQFRUGDQFLD�QHFHVDULDV��DVt�FRPR�SRU�HOOR�REVHUYDU�SULQFLSLRV�FRPR�HO

GH� ,UUHWURDFWLYLGDG� GH� OD� /H\�� R� GH� ,QGXELR� 3UR�2SHUDULR�� TXH� VRQ� IXQGDPHQWR� GH

QXHVWUD�OHJLVODFLyQ�FRQVWLWXFLRQDO�\�DTXHOOD�GHO�iPELWR�ODERUDO�

¢&RQVLGHUD� D� OD� UHVSRQVDELOLGDG� VROLGDULD� FRPR� XQD� JDUDQWtD� SDUD� HO

FXPSOLPLHQWR�GH�XQD�REOLJDFLyQ�D�ORV�WUDEDMDGRUHV"

5��(Q�HIHFWR��HQ�OR�IRUPDO�OR�HV��SRUTXH�SRQH�PD\RU�SUHVLyQ�HQ�OD�SDUWH�GHPDQGDGD

R�HQ� ULHVJR�GH�VHU�GHPDQGDGD� �HPSOHDGRU�VRFLHGDG�\�VX� UHSUHVHQWDQWH� OHJDO���VLQ

HPEDUJR�� HV� FODUR�� TXH� QR� QHFHVDULDPHQWH� HVRV� ELHQHV� R� SDWULPRQLR� GHO

UHSUHVHQWDQWH� OHJDO� YDQ� D� VHU� VXILFLHQWHV� SDUD� DWHQGHU� OR� HVSHUDGR�� � )LQDOPHQWH�

GHVGH�PL�SXQWR�GH�YLVWD��FRPR�KH�LQGLFDGR�QR�FRQVLGHUR�TXH�VHD�OR�DGHFXDGR��TXH

OD�IXHQWH�GH�SDJR�R�JDUDQWtD�FRUUD�D�FDUJR�GH�SDWULPRQLRV�GLVWLQWRV�DO�GH�OD�VRFLHGDG

\� D� OR� VXPR� GH� ORV� GH� VXV� DFFLRQLVWDV�� HQ� SURSRUFLyQ� D� VX� JUDGR� R� QLYHO� GH

SDUWLFLSDFLyQ�HQ�pVWD�

¢&UHH� XVWHG� TXH� DO� PRGLILFDU� OD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV

DGPLQLVWUDGRUHV� VH� SRQGUtD� HQ� ULHVJR� OD� VHJXULGDG� MXUtGLFD� GH� ORV

WUDEDMDGRUHV"

5�� /R� TXH� VH� SRQGUtD� HQ� ULHVJR� HQ� ODV� DFWXDOHV� FLUFXQVWDQFLDV�� HV� OD� VHJXULGDG

MXUtGLFD� HQ� JHQHUDO�� SXHV� FRPR� KH� LQGLFDGR�� XQD� UHIRUPD� GH� HVWD� QDWXUDOH]D�� TXH

SDVD� \� GHEH� SDVDU� SRU� QRUPDV�&RQVWLWXFLRQDOHV�� HVWi� REOLJDGD� D� FXEULU� WRGRV� VXV



IUHQWHV� DGHFXDGDPHQWH��%DMR� HVH�PRGR�GH�SURFHGHU�� KR\� VHUtDQ� ORV� WUDEDMDGRUHV�

PDxDQD� RWUR� JUXSR�� � $GLFLRQDOPHQWH�� KD\� TXH� UHFRUGDU� TXH� HO� FULWHULR� TXH� H[LVWtD

VREUH� UHVSRQVDELOLGDG� FLYLO� VROLGDULD� HUD� DSOLFDEOH� WDQWR� D� OR� /DERUDO�� FRPR� OD� OR

7ULEXWDULR��HQWRQFHV��VL�VH�PRGLILFD�HO�FULWHULR�HQ�OR�/DERUDO��SRU�FRQVLGHUDUVH�LQMXVWR

R�LQHTXLWDWLYR��OD�PLVPD�VXHUWH�GHEHUtD�VHJXLU�HO�iPELWR�WULEXWDULR��VL�HV�TXH�VH�EXVFD

VHU�MXVWRV�

¢4Xp� DOWHUQDWLYDV� MXUtGLFDV� VH� SRGUtDQ� WRPDU� SDUD� HQPHQGDU� ODV� SRVLEOHV

YXOQHUDFLRQHV� D� ORV� GHUHFKRV� ODERUDOHV� GH� ORV� WUDEDMDGRUHV�� WRPDQGR� HQ

FXHQWD�TXH�GHQWUR�GH�HVWH�FDVR�HQ�SDUWLFXODU�OD�UHVSRQVDELOLGDG�VROLGDULD�GHEH

GH�SURYHQLU�GH�OD�OH\�\�QR�SRU�DFXHUGR�HQWUH�ODV�SDUWHV"

5�� $� QLYHO� MXGLFLDO�� ORV� UHVSRQVDEOHV� GHEHUiQ� FXLGDUVH� GH� UHVSHWDU� ORV� OLQHDPLHQWRV

FRQVWLWXFLRQDOHV� GH� LUUHWURDFWLYLGDG� GH� OD� OH\�� GH� DSOLFDFLyQ� GH� OD� QRUPD�PiV� IDYRUDEOH� DO

WUDEDMDGRU�HQ� FDVR�GH�GXGD�� EXVFDU�TXH�VX�SURQXQFLDPLHQWR�� QR� VH�DOHMH�GH� OD�QRUPDWLYD

&RQVWLWXFLRQDO��TXH�GHEH�VHU�HO�ILOWUR�SRU�GRQGH�SDVH�WRGR�DQiOLVLV�

$O�H[LVWLU�XQD�FRQWUDSRVLFLyQ�QRUPDWLYD�HQWUH�OD�UHIRUPD�DO�DUWtFXOR�����D�OD�OH\

GH� FRPSDxtDV� \� HO� DUWLFXOR� ��� GHO� FyGLJR� GH� WUDEDMR�� HQ� FXDQWR� D� OD

UHVSRQVDELOLGDG� VROLGDULD�� FRQVLGHUDQGR�TXH� SRQGUtD� HQ� ULHVJR� ORV� GHUHFKRV

GH� ORV� WUDEDMDGRUHV�� ¢'HEHUtD� OD� FRUWH� FRQVWLWXFLRQDO� HPLWLU� VX� FULWHULR� DO

UHVSHFWR"

5���'HILQLWLYDPHQWH��FRUUHVSRQGH�HVWH�WHPD�VHD�UHVXHOWR�D�HVH�QLYHO��HV�OR�SURFHGHQWH�\�OR

DGHFXDGR� D� WRGDV� OXFHV�� SHUR�PLHQWUDV� HVWR� QR� VXFHGD�� VHUiQ� ORV� MXHFHV� TXLHQHV� GHEDQ

FXPSOLU�VX�ODERU�LQWHUSUHWDWLYD��HQ�IXQFLyQ�GH�OR�TXH�PDQGD�HO�RUGHQDPLHQWR�MXUtGLFR�YLJHQWH�



(175(9,67$���

$E��7DOtD�6XiUH]�±�$ERJDGD�HQ�OLEUH�HMHUFLFLR�

$� VX� FULWHULR�� OD� HOLPLQDFLyQ� GH� OD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV

DGPLQLVWUDGRUHV��HQ�FXDQWR�D�ODV�REOLJDFLRQHV�ODERUDOHV��¢YXOQHUDUtD�GHUHFKRV

D�ORV�WUDEDMDGRUHV�DO�PRPHQWR�GH�H[LJLU�HO�SDJR�GH�DOJXQD�REOLJDFLyQ"

5�� /D� &RQVWLWXFLyQ� GH� OD� 5HSXEOLFD�� HQ� VX� DUWLFXOR� ���� H[SUHVD�� ³«Los derechos

laborales son irrenunciables e intangibles� �«�´�� HVWR� VLJQLILFD� TXH� ORV� TXH� ORV

GHUHFKRV�GH� ORV� WUDEDMDGRUHV�QR�SXHGHQ�VHU� WRFDGRV�QL�GHVPHMRUDGRV�EDMR�QLQJ~Q

FRQFHSWR��KDFHUOR�HV�FRQWUDULR�D�OD�OH\�

/D�&RUWH�&RQVWLWXFLRQDO�� UHVSHFWR�DO� SULQFLSLR� GH� ,QWDQJLELOLGDG�HQ�PDWHULD� /DERUDO�

VHxDOD�OR�VLJXLHQWH��³El concepto de intangibilidad de los Derechos Laborales implica

que ninguna ley o decreto pueda establecer normas que menoscaben los derechos

otorgados a los obreros, lo que es conocido como inderogabilidad in peius, ya que

las normas que conforman los Derechos Laborales sirven como un mínimo para las

normas posteriores que sólo podrán mejorar dichas condiciones, nunca

empeorarlas´

¢&RQVLGHUD� D� OD� UHVSRQVDELOLGDG� VROLGDULD� FRPR� XQD� JDUDQWtD� SDUD� HO

FXPSOLPLHQWR�GH�XQD�REOLJDFLyQ�D�ORV�WUDEDMDGRUHV"



5�� /D� UHVSRQVDELOLGDG� VROLGDULD� EXVFD� OD� SURWHFFLyQ� GH� ORV� GHUHFKRV� GH� ORV

WUDEDMDGRUHV�� EULQGiQGROH� OD� SRVLELOLGDG� D� HVWRV� GH� DFFLRQDU� VXV� OLWLJLRV� \

FRQWURYHUVLDV�IUHQWH�D�WRGRV�DTXHOORV�TXH�GHVHPSHxDQ�IXQFLRQHV�GH�DGPLQLVWUDFLyQ�

(Q�FDVR�GH�FRQIOLFWRV�SRU� LQFXPSOLPLHQWR�GH�REOLJDFLRQHV�R�SRU� OD�H[LJHQFLD�GH� ODV

PLVPDV�� ORV� WUDEDMDGRUHV�� SRGtDQ� UHFODPDU� VROLGDULDPHQWH� D� ORV� DGPLQLVWUDGRUHV�

JDUDQWL]DQGR�GH�HVWD�PDQHUD�HO�ILHO�FXPSOLPLHQWR�GH�VXV�REOLJDFLRQHV�

¢&UHH� XVWHG� TXH� DO� PRGLILFDU� OD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV

DGPLQLVWUDGRUHV� VH� SRQGUtD� HQ� ULHVJR� OD� VHJXULGDG� MXUtGLFD� GH� ORV

WUDEDMDGRUHV"

5��(V�SUREDEOH�

¢4Xp� DOWHUQDWLYDV� MXUtGLFDV� VH� SRGUtDQ� WRPDU� SDUD� HQPHQGDU� ODV� SRVLEOHV

YXOQHUDFLRQHV� D� ORV� GHUHFKRV� ODERUDOHV� GH� ORV� WUDEDMDGRUHV�� WRPDQGR� HQ

FXHQWD�TXH�GHQWUR�GH�HVWH�FDVR�HQ�SDUWLFXODU�OD�UHVSRQVDELOLGDG�VROLGDULD�GHEH

GH�SURYHQLU�GH�OD�OH\�\�QR�SRU�DFXHUGR�HQWUH�ODV�SDUWHV"

5�� 8QD� DOWHUQDWLYD� HV� OD� DSOLFDFLyQ� GHO� SULQFLSLR� GH� GHUHFKR� ODERUDO� ³LQGXELR� SUR

RSHUDULR´��TXH� OODPD�DO� MX]JDGRU�D�TXH� LQWHUSUHWH� OD�QRUPD�VLHPSUH�HQ�EHQHILFLR�DO

WUDEDMDGRU�FRPR�OR�VHxDOD�GHQWUR�GHO�DUW�����GH�FRQVWLWXFLyQ�

$O�H[LVWLU�XQD�FRQWUDSRVLFLyQ�QRUPDWLYD�HQWUH�OD�UHIRUPD�DO�DUWtFXOR�����D�OD�OH\

GH� FRPSDxtDV� \� HO� DUWLFXOR� ��� GHO� FyGLJR� GH� WUDEDMR�� HQ� FXDQWR� D� OD

UHVSRQVDELOLGDG� VROLGDULD�� FRQVLGHUDQGR�TXH� SRQGUtD� HQ� ULHVJR� ORV� GHUHFKRV

GH� ORV� WUDEDMDGRUHV�� ¢'HEHUtD� OD� FRUWH� FRQVWLWXFLRQDO� HPLWLU� VX� FULWHULR� DO

UHVSHFWR"



5�� 3DUD� FRPSUHQGHU� VL� OD� UHIRUPD� D� OD� VROLGDULGDG� HQ� OD� /H\� GH� &RPSDxtDV� HV

DSOLFDEOH� R� QR�� HQ� UHODFLyQ� FRQ� ORV� GHUHFKRV� WXWHODGRV� SRU� OD� &RQVWLWXFLyQ� GH� OD

5HSXEOLFD�\�HO�&yGLJR�GH�7UDEDMR��HV

�SUHFLVR�TXH�OD�&RUWH�&RQVWLWXFLRQDO�VH�SURQXQFLH�HQ�OD�PDWHULD�

(175(9,67$���

$E��0DUFHOR�3HUHLUD�2UHOODQD�

$� VX� FULWHULR�� OD� HOLPLQDFLyQ� GH� OD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV

DGPLQLVWUDGRUHV��HQ�FXDQWR�D�ODV�REOLJDFLRQHV�ODERUDOHV��¢YXOQHUDUtD�GHUHFKRV

D�ORV�WUDEDMDGRUHV�DO�PRPHQWR�GH�H[LJLU�HO�SDJR�GH�DOJXQD�REOLJDFLyQ"

5��&RQVLGHUR� TXH�� VL� SXGLHVH� OOHJDU� D� YXOQHUDU� GHUHFKRV� ODERUDOHV�� VREUH� WRGR� DO

PRPHQWR�GH�H[LJLU� SDJRV�GH�DOJXQD�REOLJDFLyQ� ODERUDO�� HVWR� UHVSDOGiQGRQRV�HQ� OD

GHFODUDFLyQ� GH� OD� 2,7� TXH� OH� H[LJH� D� ORV� HVWDGRV� YHODU� SRU� ORV� GHUHFKRV

IXQGDPHQWDOHV�GH�ORV�WUDEDMDGRUHV�

¢&RQVLGHUD� D� OD� UHVSRQVDELOLGDG� VROLGDULD� FRPR� XQD� JDUDQWtD� SDUD� HO

FXPSOLPLHQWR�GH�XQD�REOLJDFLyQ�D�ORV�WUDEDMDGRUHV"

5��(Q�HO�iPELWR�ODERUDO�ODV�REOLJDFLRQHV�\�OD�ILJXUD�GH�OD�UHVSRQVDELOLGDG�VROLGDULD�GH

ORV� DGPLQLVWUDGRUHV� FRQ� ORV� WUDEDMDGRUHV�� VH� PDQLILHVWD� HQ� OD� H[LVWHQFLD� GH

UHODFLRQHV� LQWHUQDV� HQ� PDWHULD� ODERUDO� GHQWUR� GH� OD� OHJLVODFLyQ� HFXDWRULDQD� \� VX

DSOLFDFLyQ� HQ� ODV� UHODFLRQHV� HPSOHDGRU�WUDEDMDGRU�� %ULQGD� XQ� HPLQHQWH� DSRUWH

JDUDQWL]DQGR�ORV�GHUHFKRV�GH�ORV�WUDEDMDGRUHV�

&RQ� HVWD� ILQDOLGDG� HO� (VWDGR� GHEH� HVWDEOHFHU� PHGLGDV� SUHFDXWHODUtDV� \

VDQFLRQDWRULDV�SDUD�TXLpQ�LQFXUUD�X�RFDVLRQH�XQ�SHUMXLFLR�



¢&UHH� XVWHG� TXH� DO� PRGLILFDU� OD� UHVSRQVDELOLGDG� VROLGDULD� GH� ORV

DGPLQLVWUDGRUHV� VH� SRQGUtD� HQ� ULHVJR� OD� VHJXULGDG� MXUtGLFD� GH� ORV

WUDEDMDGRUHV"

5�� (V� PX\� SUREDEOH� TXH� VL� VH� SRQJD� HQ� ULHVJR� OD� VHJXULGDG� MXUtGLFD� GH� ORV

WUDEDMDGRUHV�

/R� TXH� FRPSHWH� D� OD� UHVSRQVDELOLGDG� HQ� OD� HVIHUD� GHO� GHUHFKR� ODERUDO� SRGHPRV

DSUHFLDU�TXH�HV�DMXVWDEOH�HQ�HO�KHFKR�GH�TXH�HV�HO�HPSUHVDULR�TXLHQ�VH�EHQHILFLD

GLUHFWDPHQWH�GH�OD�DFWLYLGDG�ODERUDO��WDPELpQ�GHEHUi�DVXPLU�ORV�ULHVJRV�GHULYDGRV�GH

GLFKD�DFWLYLGDG�

¢4Xp� DOWHUQDWLYDV� MXUtGLFDV� VH� SRGUtDQ� WRPDU� SDUD� HQPHQGDU� ODV� SRVLEOHV

YXOQHUDFLRQHV� D� ORV� GHUHFKRV� ODERUDOHV� GH� ORV� WUDEDMDGRUHV�� WRPDQGR� HQ

FXHQWD�TXH�GHQWUR�GH�HVWH�FDVR�HQ�SDUWLFXODU�OD�UHVSRQVDELOLGDG�VROLGDULD�GHEH

GH�SURYHQLU�GH�OD�OH\�\�QR�SRU�DFXHUGR�HQWUH�ODV�SDUWHV"

5��(O�SULQFLSLR�GH�UHVHUYD�GH�OH\�TXH�VH�HQFXHQWUD�HVWDEOHFLGR�HQ�HO�DUWtFXOR����GH�OD

&RQVWLWXFLyQ�3ROtWLFD�TXH�HVWDEOHFH�TXH�FLHUWRV�iPELWRV�GHO�GHUHFKR�VHDQ�UHJXODGRV

~QLFDPHQWH� PHGLDQWH� XQD� GLVSRVLFLyQ� QRUPDWLYD� GH� FDUiFWHU� OHJDO� TXH� HVWi

UHVHUYDGR�D�ODV�OH\HV�R�D�ORV�GHFUHWRV�OHJLVODWLYRV�SDUD�DVHJXUDU�VX�OHJLWLPLGDG�SRU�OD

VXMHFLyQ�DO�SULQFLSLR�GHPRFUiWLFR�

$O�H[LVWLU�XQD�FRQWUDSRVLFLyQ�QRUPDWLYD�HQWUH�OD�UHIRUPD�DO�DUWtFXOR�����D�OD�OH\

GH� FRPSDxtDV� \� HO� DUWLFXOR� ��� GHO� FyGLJR� GH� WUDEDMR�� HQ� FXDQWR� D� OD

UHVSRQVDELOLGDG� VROLGDULD�� FRQVLGHUDQGR�TXH� SRQGUtD� HQ� ULHVJR� ORV� GHUHFKRV

GH� ORV� WUDEDMDGRUHV�� ¢'HEHUtD� OD� FRUWH� FRQVWLWXFLRQDO� HPLWLU� VX� FULWHULR� DO

UHVSHFWR"



5��'HEHUtD�GH�SRQHUVH�HQ�FRQRFLPLHQWR�GH�/D�&RUWH�&RQVWLWXFLRQDO�SDUD�ORJUDU�TXH

VH�SURQXQFLH�VREUH�HO�WHPD�

'H� H[LVWLU� XQD� DQWLQRPLD� MXUtGLFD�� TXH� HV� DTXHOOD� VLWXDFLyQ� DFDHFLGD� FXDQGR� GRV

QRUPDV�MXUtGLFDV��SHUWHQHFLHQWHV�D�XQ�PLVPR�RUGHQDPLHQWR�MXUtGLFR�\�FRQ�XQ�iPELWR

GH�YDOLGH]�LJXDO��VRQ�LQFRPSDWLEOHV�HQWUH�Vt��6H�SODQWHDUtD�TXH�VH�UHVXHOYD�PHGLDQWH

ODV�UHJODV�\D�HVWDEOHFLGDV�

/RV�FULWHULRV�GH�UHVROXFLyQ�GH�DQWLQRPLDV�FOiVLFRV�VRQ�� MHUiUTXLFR��FURQROyJLFR�\�GH

HVSHFLDOLGDG�� (Q� UHODFLyQ� FRQ� HO� FULWHULR� MHUiUTXLFR�� OD� &RQVWLWXFLyQ� HVWDEOHFH

PHGLDQWH�UHIHUHQFLDV�H[SOtFLWDV�HQ�VX�DUWLFXODGR��VX�VXSUHPDFtD�MHUiUTXLFD�UHVSHFWR

GH�ODV�GHPiV�IXHQWHV�GHO�'HUHFKR�

'HEH� GH� WRPDUVH� HQ� FXHQWD� HO� $UW�� ���� GH� OD� &RQVWLWXFLyQ� GH� OD� 5HSXEOLFD� GHO

(FXDGRU��TXH�GHWHUPLQD�TXH�/D�&RQVWLWXFLyQ�HV�OD�QRUPD�VXSUHPD�\�SUHYDOHFH�VREUH

FXDOTXLHU�RWUD�GHO�RUGHQDPLHQWR� MXUtGLFR��/DV�QRUPDV�\� ORV�DFWRV�GHO�SRGHU�S~EOLFR

GHEHUiQ� PDQWHQHU� FRQIRUPLGDG� FRQ� ODV� GLVSRVLFLRQHV� FRQVWLWXFLRQDOHV�� HQ� FDVR

FRQWUDULR�FDUHFHUiQ�GH�HILFDFLD�MXUtGLFD�

(QWUHYLVWD���

$E��)DEUL]]LR�3HUDOWD�'LD]�±�$ERJDGR�ODERUDOLVWD�\�VRFLHWDULR

$�VX�FULWHULR��OD�HOLPLQDFLyQ�GH�OD�UHVSRQVDELOLGDG�VROLGDULD�GH�ORV

DGPLQLVWUDGRUHV��HQ�FXDQWR�D�ODV�REOLJDFLRQHV�ODERUDOHV��¢YXOQHUDUtD�GHUHFKRV

D�ORV�WUDEDMDGRUHV�DO�PRPHQWR�GH�H[LJLU�HO�SDJR�GH�DOJXQD�REOLJDFLyQ"

5�� 3RU� HO� ODGR� VRFLHWDULR�� FUHR� TXH� OR� OyJLFR� HV� TXH� VHD� HO� SDWULPRQLR� GH� ODV

FRPSDxtDV� HPSOHDGRUDV�� \� QR� HO� GH� VXV� DGPLQLVWUDGRUHV�� HO� TXH� TXHGH



FRPSURPHWLGR�DO�FXPSOLPLHQWR�GH�ODV�REOLJDFLRQHV�QDFLGDV�GHO�FRQWUDWR�GH�WUDEDMR�\

QR�HO�GH�VXV�UHSUHVHQWDQWHV�OHJDOHV��FRQVLGHUDQGR�TXH�HVWRV�~OWLPRV��VL�ELHQ�SXHGHQ

PDQWHQHU�FRQ�ODV�FRPSDxtDV�XQD�UHODFLyQ�PiV�R�PHQRV�GXUDGHUD��VRQ��HQ�HVHQFLD�

SHUVRQDV� TXH� SXHGHQ� VHU� OLEUHPHQWH� UHPRYLGDV� SRU� ORV� UHVSHFWLYRV� yUJDQRV� GH

JRELHUQR�\�DGPLQLVWUDFLyQ�

1R�REVWDQWH��\�\D�FRPR�DERJDGR�ODERUDOLVWD��Vt�FRQVLGHUR�TXH�OD�UHFLHQWH�UHIRUPD�DO

DUWtFXOR� ���� GH� OD� /H\� GH�&RPSDxtDV� VH� OD� SRGUtD� HVWLPDU� FRPR�XQD� TXH� YXOQHUD

GHUHFKRV�FRQVWLWXFLRQDOHV�GH�ORV�WUDEDMDGRUHV�

�¢&RQVLGHUD�D�OD�UHVSRQVDELOLGDG�VROLGDULD�FRPR�XQD�JDUDQWtD�SDUD�HO

FXPSOLPLHQWR�GH�XQD�REOLJDFLyQ�D�ORV�WUDEDMDGRUHV"

5�� 7UDGLFLRQDOPHQWH�� VH� KD� HQIRFDGR� D� OD� UHVSRQVDELOLGDG� OHJDO� VROLGDULD� GH� ORV

UHSUHVHQWDQWHV� OHJDOHV� FRPR� XQD� IRUPD� GH� JDUDQWtD�� SXHV� HO� REMHWLYR� GH� KDEHUOD

LQVWLWXLGR�HV�TXH�H[LVWD��HQ�~OWLPR�WpUPLQR��XQD�SHUVRQD�GH�FDUQH�\�KXHVRV�TXH�VHD

FDSD]� GH� UHVSRQGHU� SRU� ODV� REOLJDFLRQHV� ODERUDOHV� GH� ORV� WUDEDMDGRUHV� GH� XQD

FRPSDxtD�

1R�REVWDQWH��HVD�JDUDQWtD�HV��HQ�SDUWH��LOXVRULD��\��HQ�SDUWH��LUULVRULD�

¢&UHH�XVWHG�TXH�DO�PRGLILFDU�OD�UHVSRQVDELOLGDG�VROLGDULD�GH�ORV

DGPLQLVWUDGRUHV�VH�SRQGUtD�HQ�ULHVJR�OD�VHJXULGDG�MXUtGLFD�GH�ORV

WUDEDMDGRUHV"

5��1R� WDQWR� OD� VHJXULGDG� MXUtGLFD� �TXH�SXHGH�VHU�PDWHULD�GH�DUJXPHQWDFLyQ�� VL� QR

SRU�ODV�VLJXLHQWHV�UD]RQHV�TXH��D�PL�SDUHFHU��SRGUtDQ�VHU�HVJULPLGDV�

ā�(O�FDUiFWHU�UHJUHVLYR�GH�OD�OH\�WRPDQGR�HQ�FXHQWD�HO�DUWLFXOR����QXPHUDOHV���\���



ā7RPDQGR� HQ� FXHQWD� HO� FDUiFWHU� SURWHFWRU� GH� ODV� QRUPDV� GHO� GHUHFKR� GH� WUDEDMR�

LQYRFDQGR�ORV�SULQFLSLRV�GH�LQWDQJLELOLGDG�H�LUUHQXQFLDELOLGDG�GH�OH\�FRQVDJUDGRV�HQ

OD�FRQVWLWXFLyQ�GHQWUR�GHO�DUWLFXOR�����QXPHUDOHV���\���

¢4Xp� DOWHUQDWLYDV� MXUtGLFDV� VH� SRGUtDQ� WRPDU� SDUD� HQPHQGDU� ODV� SRVLEOHV

YXOQHUDFLRQHV� D� ORV� GHUHFKRV� ODERUDOHV� GH� ORV� WUDEDMDGRUHV�� WRPDQGR� HQ

FXHQWD�TXH�GHQWUR�GH�HVWH�FDVR�HQ�SDUWLFXODU�OD�UHVSRQVDELOLGDG�VROLGDULD�GHEH

GH�SURYHQLU�GH�OD�OH\�\�QR�SRU�DFXHUGR�HQWUH�ODV�SDUWHV"

5��8QD�DOWHUQDWLYD�GH�FDUiFWHU�SURFHVDO�ODERUDO��HV�FRQVLGHUDU�TXH�HQ�DTXHOORV�FDVRV

MXGLFLDOHV�HQ�ORV�FXDOHV�HVWXYLHUHQ�UHFODPDQGR�KDEHUHV�ODERUDOHV��TXH�FX\RV�KHFKRV

VH�RULJLQHQ�GH�KHFKRV�ODERUDOHV��TXH�FX\RV�KHFKRV�VH�RULJLQHQ�DQWHV�GH�OD�UHIRUPD�

FRPR�SRU�HMHPSOR�GHVSLGRV�LQWHPSHVWLYRV��GRQGH�VH�SXHGH�DSOLFDU�HO�DUWLFXOR���GHO

FyGLJR�FLYLO�TXH�VHxDOD�³TXH�OD�OH\�QR�GLVSRQH�OR�YHQLGHUR´�\�SRU�WDQWR�QR�WLHQH�HIHFWR

UHWURDFWLYR�

8QD�VHJXQGD�DOWHUQDWLYD��PXFKR�PiV�DPSOLD�H�LQGHSHQGLHQWH�GHO�FRQWH[WR�GRQGH�VH

RULJLQHQ� ORV�KHFKRV�TXH�PRWLYHQ� OD� UHFODPDFLyQ� MXGLFLDO�� VHD� LQYRFDU� HO� DUWLFXOR� ��

QXPHUDO���GH�OD�FRQVWLWXFLyQ�

$O�H[LVWLU�XQD�FRQWUDSRVLFLyQ�QRUPDWLYD�HQWUH�OD�UHIRUPD�DO�DUWtFXOR�����D�OD�OH\

GH�FRPSDxtDV�\�HO�DUWLFXOR����GHO�FyGLJR�GH�WUDEDMR��HQ�FXDQWR�D�OD

UHVSRQVDELOLGDG�VROLGDULD��FRQVLGHUDQGR�TXH�SRQGUtD�HQ�ULHVJR�ORV�GHUHFKRV

GH�ORV�WUDEDMDGRUHV��¢'HEHUtD�OD�FRUWH�FRQVWLWXFLRQDO�HPLWLU�VX�FULWHULR�DO

UHVSHFWR"



5��'HVGH� OXHJR�TXH�Vt��/D�&RUWH�&RQVWLWXFLRQDO�GHEHUtD�SURQXQFLDUVH�SDUD�TXH�VX

GHFLVLyQ� WHQJD� HIHFWRV� JHQHUDOHV�� HOOR�� GHVGH� OXHJR�� DFWLYDGRV� ORV� PHFDQLVPRV

FRQVWLWXFLRQDOHV�\�SURFHVDOHV�FRUUHVSRQGLHQWHV�SDUD�ORJUDUOR�

1R�REVWDQWH��RSLQR�TXH��KDVWD�TXH�HOOR�RFXUUD�\�WDO�FRPR�OR�WHQJR�FRQWHVWDGR�HQ�HVWH

FXHVWLRQDULR�� ELHQ� SXHGHQ� ORV� MXHFHV� ODERUDOHV� FDVR� SRU� FDVR�� LQYRFDU� ODV� OtQHDV

DUJXPHQWDWLYDV�FRQVWLWXFLRQDOHV�TXH�KH�FLWDGR��VLQ�SHUMXLFLR�GH�WRGDV�ODV�GHPiV�TXH

IXHUHQ�SURFHGHQWHV�

�� $QiOLVLV�H�LQWHUSUHWDFLyQ�GH�UHVXOWDGRV�

8QD� YH]� UHDOL]DGDV� ODV� HQWUHYLVWDV� D� ORV� �� SURIHVLRQDOHV� GHO� GHUHFKR�� FRQ

H[SHUWLFLD� GHQWUR� GHO� GHUHFKR� ODERUDO� \� VRFLHWDULR�� GRQGH� KDQ� SURSRUFLRQDGR� VX

FULWHULR� UHIHUHQWH� D� OR� TXH� VLJQLILFD� OD� UHVSRQVDELOLGDG� VROLGDULD� GHQWUR� GH� ODV

REOLJDFLRQHV� ODERUDOHV�� VL� VH� YXOQHUDULD� ORV� GHUHFKRV� GH� ORV� WUDEDMDGRUHV� \� TXH

DFFLRQHV� MXUtGLFDV� VH� SRGUtDQ� LPSOHPHQWDU� IUHQWH� D� OD� FRQWUDSRVLFLyQ� GH� QRUPDV

H[LVWHQWH� HQWUH� HO� FyGLJR� GH� WUDEDMR� \� OD� PRGLILFDFLyQ� D� OD� OH\� GH� FRPSDxtDV�

UHIHUHQWH�D�ODV�UHVSRQVDELOLGDG�VROLGDULD�

6LQWHWL]DQGR� ODV� UHVSXHVWDV� LPSDUWLGDV�� KD\� XQ� FRP~Q� DFXHUGR� GH� TXH

HIHFWLYDPHQWH� HQ� WpUPLQRV� JHQHUDOHV� QR� H[LVWLUtD� XQD� YXOQHUDFLyQ� D� ORV� GHUHFKRV

ODERUDOHV�� FRPR� HO� GH� H[LJLU� \� UHFLELU� HO� SDJR� GH� REOLJDFLRQHV�� \D� TXH� QR� VH� HVWi

LPSLGLHQGR�DO�WUDEDMDGRU�GH�UHDOL]DU�DFFLRQHV�SDUD�VX�FXPSOLPLHQWR��SXHV�VH�OR�H[LJH

GLUHFWDPHQWH�D�OD�FRPSDxtD�

3RU�RWUR�ODGR��WDPELpQ�PDQLILHVWDQ�TXH�OD�UHVSRQVDELOLGDG�VROLGDULD�VL�HV�XQD

JDUDQWtD��SHUR�XQD�JDUDQWtD�DGLFLRQDO�SDUD�HO�WUDEDMDGRU��HQ�SDODEUDV�FRPXQHV�FRPR



XQD� ³$]� EDMR� OD�PDQJD´� GRQGH� WLHQH� SOXUDOLGDG� GH� GHXGRUHV� \� FXDOTXLHUD� HVWi� HQ

FDSDFLGDG�GH�SDJR��HV�XQ�GREOH�VHOOR�

(O� VH[WR� SURIHVLRQDO� HQWUHYLVWDGR�� VHxDOD� TXH� OD� UHVSRQVDELOLGDG� VL� HV� XQD

JDUDQWtD�SDUD�HO�WUDEDMDGRU�SHUR�TXH�VLQ�HPEDUJR��HV�XQD�JDUDQWtD�LOXVRULD�H�LUULVRULD�

\D� TXH� HVWD� QDFH� GH� OD� LOXVLyQ� GH� TXH� ORV� DGPLQLVWUDGRUHV� VRQ� PX\� ELHQ

UHPXQHUDGRV��\�HVWR�YLHQH�GHO�FDUiFWHU� IDPLOLDU�TXH� ODV�VRFLHGDGHV�DQWHV� WXYLHURQ�

PLVPD�TXH�KDQ�SHUGLGR�FRQ�OD�GLQiPLFD�GH�ODV�VRFLHGDGHV�PRGHUQDV��OR�LUULVRULR�VH

GHEH�D�TXH�VL� WDOHV�DGPLQLVWUDGRUHV�UHFLEHQ�H[FHOHQWHV�UHPXQHUDFLRQHV�HVWD�VXHOH

VHU�PXFKtVLPR�PHQRU�D�OR�DGPLQLVWUDGR�SRU�ODV�FRPSDxtDV�

(Q� GRQGH� H[LVWH� XQ� PDQLILHVWR� GHVDFXHUGR� HQWUH� ORV� HQWUHYLVWDGRV�� HV� HQ

FXDQWR�D�TXH�VH�YLROHQWH�OD�VHJXULGDG�MXUtGLFD�GH�ORV�WUDEDMDGRUHV��\D�TXH��HQ�FLHUWRV

FDVRV��FRPR�FXDQGR�ODV�FRPSDxtDV�JHQHUDQ�SHUGLGD��HV�GHFLU�QR�JHQHUD�XWLOLGDGHV�

R�HPSLH]DQ�FRQ�XQ�SURFHVR�GH�OLTXLGDFLyQ�SRU�LQVROYHQFLD��ODV�FRPSDxtDV�QR�WLHQHQ

GLQHUR�VXILFLHQWH�SDUD�VROYHQWDU�GLFKR�SDJR�SRGUtD�TXHGDU�HQ�LQGHIHQVLyQ��DXQTXH�HV

SRFR�SUREDEOH��GHELGR�D�OD�SUHODFLyQ�GH�FUpGLWRV�TXH�SULRUL]D�DO�WUDEDMDGRU�

0LHQWUDV� TXH�� SRU� ODGR�� HO� DE�� -RUJH� 6XiUH]� VHxDOD� TXH� QR� H[LVWH� WDO

YXOQHUDFLyQ�\D�TXH�HV�XQD�SUREOHPiWLFD�VXEMHWLYD��\D�TXH�HV�GH�tQGROH�LQWHUSUHWDWLYD

VHJ~Q�HO�FULWHULR�GHO�MX]JDGRU��TXLHQ�DO�ILQDO�GHO�GtD�HV�TXLHQ�FUHD�HO�GHUHFKR�

5HFDSLWXODQGR��QR�JHQHUD�YXOQHUDFLyQ�GHUHFKRV��\D�TXH�QR�KD�LPSHGLGR��SHUR

VLQ�HPEDUJR�DO�H[LVWLU�GRV�QRUPDWLYDV�TXH�VH�FRQWUDGLFHQ��GHQWUR�GH�OD�SUiFWLFD�HV�HO

MX]JDGRU� TXLHQ� WRPD� OD� GHFLVLyQ� HQ� XVR� GH� VX� FULWHULR�� LQWHUSUHWDQGR� OD� OH\

FODUDPHQWH�� PiV� VLQ� HPEDUJR� HQ� FLHUWRV� FDVRV� FRPR� HO� GH� TXH� XQD� FRPSDxtD

FDUH]FD� GH� VROYHQFLD� HFRQyPLFD� SDUD� UHVSRQGHU� SRU� GLFKDV� REOLJDFLRQHV� ORV

WUDEDMDGRUHV�TXHGDUtDQ�HQ�LQGHIHQVLyQ�\�TXH�SRU�WDQWR�VLJQLILFDUtD�XQD�UHJUHVLyQ�GH



GHUHFKRV� \� TXH� SRU� WDQWR� ORV� yUJDQRV� HQFDUJDGRV� GH� FRQWURODU� OD� MXVWLFLD� \�R� OD

FRQVWLWXFLRQDOLGDG�GHEHUtDQ�HPLWLU�FULWHULRV�UHVSHFWR�D�HVWH�FRQIOLFWR�QRUPDWLYR�



&RQFOXVLyQ

3DUD� UHVXPLU��HVWDEOHFLHQGR�FXiOHV�VRQ� ORV�SULQFLSLRV� ODERUDOHV�TXH� ULJHQ�HO

GHUHFKR� GH� WUDEDMR� HQ� (FXDGRU�� PLVPRV� TXH� HVWiQ� HPDQDGRV� HQ� OD� FRQVWLWXFLyQ

FRPR� OR� VRQ� HO� GHUHFKR� D� UHFLELU� XQD� UHPXQHUDFLyQ� MXVWD�� HO� SDJR� GH� EHQHILFLRV

VRFLDOHV��HO�SDJR�GH�XWLOLGDGHV��GH�VHU�HO�FDVR��UHFLELU�LQGHPQL]DFLRQHV��HQWUH�RWURV�

VH�SXHGHQ�HQJOREDU�HQ�GRV�SDUWLFXODUHV��4XH�VRQ� LUUHQXQFLDEOHV�\�VRQ� LQWDQJLEOHV�

HV�GHFLU�QLQJ~Q�WUDEDMDGRU�SXHGH�UHQXQFLDU�D�HOOR�\�WDPSRFR�SXHGH�VHU�REOLJDGR��DVt

FRPR�WDPELpQ�WRGD�HVWLSXODFLyQ�QRUPDWLYD�HQ�FRQWUDULD�VH�HQWHQGHUi�TXH�QR�H[LVWH�

(QWHQGLHQGR� TXH� OD� UHVSRQVDELOLGDG� VROLGDULD�� HV� HO� YtQFXOR� TXH� ³REOLJD´� DO

HPSOHDGRU�DO�FXPSOLPLHQWR�GH�OD�REOLJDFLyQ��HV�GHFLU�HV�OR�TXH�OR� OOHYD�D�FXPSOLU�HO

SDJR� GH� REOLJDFLRQHV� ODERUDOHV� TXH� HVWpQ� HVWLSXODGDV� HQ� OD� OH\�� WDPELpQ

UHFRQRFLHQGR� TXH� HV� XQD� KHUUDPLHQWD� H[WUD�� TXH� HQ� FLHUWRV� FDVRV� SRGUtD� VHU

QHFHVDULD��FRPR�JDUDQWtD�GH�TXH�HO�WUDEDMDGRU�WHQJD�PiV�SRVLELOLGDGHV�GH�FREUR�GH

REOLJDFLRQHV�H[LJLGDV�

3RU� ~OWLPR�� GHQWUR� GH� ODV� HQWUHYLVWDV� UHDOL]DGDV� D� ORV� SURIHVLRQDOHV� GHO

GHUHFKR��VH�ORJUD�HQWHQGHU�TXH�GHQWUR�GH�OD�SUiFWLFD�VL�SXGLHVH�H[LVWLU�YXOQHUDFLRQHV

D�ORV�GHUHFKRV�GH�ORV�WUDEDMDGRUHV�D�UHFLELU�HO�SDJR�GH�REOLJDFLRQHV�TXH�SRU�OH\�VXV

HPSOHDGRUHV� OHV� GHEHQ�� SHUR� TXH�� KDVWD� HO� FLHUUH� GH� HVWH� WUDEDMR�� QR� KD� SRGLGR

FRPSUREDUVH�GHELGR�D�TXH�HV�PX\�SRFR�SUREDEOH�TXH�VXFHGD��\D�TXH�HQ�OD�SUiFWLFD

VRQ� ODV� FRPSDxtDV� �ODV� SHUVRQDV� MXUtGLFDV�� TXLHQHV� UHVSRQGHQ� SRU� HVWDV

REOLJDFLRQHV�

<�SDUD�FRQFOXLU��VL�H[LVWH�FRQWUDSRVLFLyQ�QRUPDWLYD�HQWUH�HO�FyGLJR�GH�WUDEDMR�\

OD� OH\� GH� FRPSDxtDV�� \D� TXH� HO� SULPHUR� \D� KD� HVWDEOHFLGR� TXLHQHV� VRQ� ORV



UHVSRQVDEOHV� GH� ODV� REOLJDFLRQHV� ODERUDOHV�� \� GHQWUR� GHO� VLVWHPD� MXUtGLFR� VH� KD

HVWDEOHFLGR�FXDOHV�VRQ�ODV�UHJODV�DO�VHJXLU��PLHQWUDV�TXH�OD�VHJXQGD�FRQWUDGLFH�HVWD

QRUPD� DO� HVWDEOHFHU� TXH� ORV� DGPLQLVWUDGRUHV� \D� QR� VHUiQ� UHVSRQVDEOHV

VROLGDULDPHQWH��\D�TXH�QR�VH�KD�GHURJDGR�DOJXQD�GH� ODV�GRV�QRUPDV�SDUD�TXH�QR

H[LVWD� WDO� GXGD�� TXHGDQGR� HQ�PDQRV� GHO� MX]JDGRU�� HQ� FXDQWR� D� OD� YXOQHUDFLyQ� GH

GHUHFKRV� OD� UHVSXHVWD� HV� QR�� \D� TXH� VLPSOHPHQWH� VH� PRGLILFD� OD� SOXUDOLGDG� GH

GHXGRUHV�\�VROR�VHUtD�UHVSRQVDEOH�OD�FRPSDxtD�FRPR�WDO��\�SRU�WDQWR�HO�WUDEDMDGRU�QR

TXHGDUtD�LPSRVLELOLWDGR�GH�H[LJLU�HO�SDJR�GH�OD�PLVPD�



5HFRPHQGDFLRQHV

&RQ�HO�ILQ�GH�TXH�VH�SUHFDXWHOHQ�ORV�GHUHFKRV�ODERUDOHV�GH�ORV�WUDEDMDGRUHV�

\D�TXH�VL�ELHQ�HV�FLHUWR�DFWXDOPHQWH�QR�KD\� LQGLFLR�GH�YXOQHUDFLyQ�DOJXQD�VL�H[LVWH

XQD� SRVLELOLGDG� GRQGH� VH� SXHGH� D� OOHJDU� D� GDU�� \� SDUD� HVWRV� FDVRV� VH� GDQ� ODV

VLJXLHQWHV�UHFRPHQGDFLRQHV�

ā� (V� QHFHVDULR� TXH� HO� RUJDQLVPR� FRPSHWHQWH�� OD� FRUWH� QDFLRQDO� GH� MXVWLFLD�

HPLWD� UHVROXFLyQ� GH� FDUiFWHU� YLQFXODQWH�� GRQGH� HVWDEOH]FD� XQD� JXtD� VREUH� FXDO

QRUPD��FyGLJR�GH�WUDEDMR�R�OH\�GH�FRPSDxtDV��GHEH�SULPDU�HQ�FDVRV�GH�FRQIOLFWRV�GH

WUDEDMDGRU�HPSOHDGRU��UHIHUHQWH�DO�SDJR�GH�REOLJDFLRQHV�ODERUDOHV�

ā� 3HUPDQHFHU� YLJLODQWHV�� FRPR� SURIHVLRQDOHV� GHO� GHUHFKR�� D� SRVLEOHV

YXOQHUDFLRQHV�TXH�VH�SXHGDQ�GDU��GRQGH�HO�WUDEDMDGRU�TXHGH�HQ�LQGHIHQVLyQ��\�D�HQ

UD]yQ� GH� HOOR� HQWDEODU� DFFLRQHV� FRQVWLWXFLRQDOHV� GRQGH� VH� HVWDEOH]FD� VL� H[LVWH� WDO

YXOQHUDFLyQ� R� QR�� HQ� YLUWXG� TXH� OD� FRUWH� FRQVWLWXFLRQDO� HV� HO� yUJDQR� TXH� UHJXOD� HO

FXPSOLPLHQWR�GH�ORV�GHUHFKRV�HVWDEOHFLGRV�HQ�OD�FRQVWLWXFLyQ�
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Preguntas entrevista:

· $�VX�FULWHULR��OD�HOLPLQDFLyQ�GH�OD�UHVSRQVDELOLGDG�VROLGDULD�GH�ORV�DGPLQLVWUDGRUHV�

HQ�FXDQWR�D�ODV�REOLJDFLRQHV�ODERUDOHV��YXOQHUDUtD�GHUHFKRV�D�ORV�WUDEDMDGRUHV�DO

PRPHQWR�GH�H[LJLU�HO�SDJR�GH�DOJXQD�REOLJDFLyQ"

ā�¢&RQVLGHUD�D�OD�UHVSRQVDELOLGDG�VROLGDULD�FRPR�XQD�JDUDQWtD�SDUD�HO�FXPSOLPLHQWR

GH�XQD�REOLJDFLyQ�D�ORV�WUDEDMDGRUHV"

ā¢&UHH�XVWHG�TXH�DO�PRGLILFDU�OD�UHVSRQVDELOLGDG�VROLGDULD�GH�ORV�DGPLQLVWUDGRUHV�VH

SRQGUtD�HQ�ULHVJR�OD�VHJXULGDG�MXUtGLFD�GH�ORV�WUDEDMDGRUHV"

ā¢4Xp� DOWHUQDWLYDV� MXUtGLFDV� VH� SRGUtDQ� WRPDU� SDUD� HQPHQGDU� ODV� SRVLEOHV

YXOQHUDFLRQHV�D�ORV�GHUHFKRV�ODERUDOHV�GH�ORV�WUDEDMDGRUHV��WRPDQGR�HQ�FXHQWD�TXH

GHQWUR�GH�HVWH�FDVR�HQ�SDUWLFXODU�OD�UHVSRQVDELOLGDG�VROLGDULD�GHEH�GH�SURYHQLU�GH�OD

OH\�\�QR�SRU�DFXHUGR�HQWUH�ODV�SDUWHV"

ā�$O�H[LVWLU�XQD�FRQWUDSRVLFLyQ�QRUPDWLYD�HQWUH�OD�UHIRUPD�DO�DUWtFXOR�����D�OD�OH\�GH

FRPSDxtDV�\�HO�DUWLFXOR����GHO�FyGLJR�GH�WUDEDMR��HQ�FXDQWR�D�OD�UHVSRQVDELOLGDG



VROLGDULD��FRQVLGHUDQGR�TXH�SRQGUtD�HQ�ULHVJR�ORV�GHUHFKRV�GH�ORV�WUDEDMDGRUHV�

¢'HEHUtD�OD�FRUWH�FRQVWLWXFLRQDO�HPLWLU�VX�FULWHULR�DO�UHVSHFWR"
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